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HAITI:  HUMAN  RIGHTS  AND  POLICE  ISSUES 


THURSDAY,  JANUARY  4,  1996 

House  of  Representatives, 
Committee  on  International  Relations, 

Washington,  DC. 

The  committee  met,  pursuant  to  call,  at  10:05  a.m.,  in  room 
2172,  Raybum  House  Office  Building,  Hon.  Benjamin  A.  Oilman 
(chairman  of  the  committee)  presiding. 

Chairman  Oilman.  The  committee  will  come  to  order. 

The  first  order  of  business  today  before  we  begin  our  hearing  is 
to  welcome  the  newest  member  oi  our  committee,  Mr.  Tom  Camp- 
bell of  California.  He  is  a  distinguished  former  Member,  recently 
returned  to  this  House  to  fill  the  seat  vacated  by  the  resignation 
of  our  former  colleague,  the  gentleman  from  California,  Mr.  Mineta. 

Congressman  Campbell  has  most  recently  served  in  the  Califor- 
nia State  Senate  and  as  a  professor  of  law  at  Stanford  University. 
Before  service  in  the  House,  he  served  with  the  Federal  Trade 
Commission,  he  was  a  White  House  fellow,  a  lawyer  in  private 
practice,  and  as  a  former  clerk  to  Supreme  Court  Justice  Byron 
White. 

Mr.  Campbell  holds  a  J.D.  from  Harvard  Law  School,  for  which 
we  will  forgive  him,  and  a  B.A.  and  a  Ph.D.,  all  in  economics,  from 
the  University  of  Chicago. 

We  warmly  welcome  you  to  our  committee,  Mr.  Campbell. 

Mr.  Hamilton.  Will  the  gentleman  yield? 

Chairman  Oilman.  I  will  be  pleased  to  yield  to  the  Ranking  Mi- 
nority Member,  Mr.  Hamilton. 

Mr.  Hamilton.  Let  me  join  with  the  chairman  in  welcoming 
Mr.  Campbell  to  the  committee.  He  served  in  the  Congress  with 
very  great  distinction  previously.  We  are  delighted  to  have  him 
back,  and  especially  pleased  to  have  him  on  this  committee.  That 
is  quite  a  resume  he  has.  He  is  going  to  increase  the  intellectual 
level  of  this  committee  quite  a  lot. 

We  are  glad  to  have  you,  Tom,  and  welcome  to  the  committee. 

Chairman  Oilman.  Mr.  Roth. 

Mr.  Roth.  I  would  like  to  join  you  and  the  Ranking  Member  in 
welcoming  Mr.  Campbell.  I  have  known  him  and  worked  with  him 
on  the  Banking  Committee,  and  I  am  pleased  to  see  he  is  again 
going  to  sit  on  both  the  Banking  Committee  and  on  this  committee. 
It  is  a  great  delight  to  have  Tom  back.  We  are  looking  forward  to 
the  questions  that  he  has  for  our  witnesses,  too. 

Chairman  Oilman.  Thank  you,  Mr.  Roth. 

Are  there  other  members  seeking  recognition? 

(1) 


Mrs.  Meyers.  I  would  like  to  add  my  words  to  those  of  our  com- 
mittee members  and  say  how  pleased  we  are  to  have  Tom  with  us 
on  the  committee. 

Mr.  Hamilton.  Mr.  Chairman,  is  it  my  understanding  that  there 
will  be  an  additional  Democratic  slot  open? 

Chairman  GiLMAN.  We  are  taking  that  under  consideration  and 
working  on  that  at  the  present  time. 

Mr.  Campbell.  Mr.  Chairman. 

Chairman  Oilman.  Mr.  Campbell. 

Mr.  Campbell.  To  respond  to  your  gracious  words  and  those  of 
the  Ranking  Member  and  my  colleagues,  thank  you.  It  is  an  honor 
to  be  back  in  the  Congress  and  particularly  to  serve  on  this  com- 
mittee of  such  distinguished  leadership.  I  look  forward  to  our  time 
together. 

Chairman  Oilman.  Thank  vou,  Mr.  Campbell. 

The  hearing  on  human  rignts  and  police  issues  in  Haiti  will  now 
come  to  order. 

Without  question,  the  human  rights  situation  in  Haiti  has  sig- 
nificantly improved  since  the  U.S.  intervention  in  September  1994. 
Administration  witnesses  have  emphasized  that  point  repeatedly, 
and  it  is  anticipated  that  it  will  be  reiterated  once  again  this  morn- 
ing. 

Even  so,  there  has  been  a  distressing  pattern  of  violence  involv- 
ing an  estimated  20  political  killings  since  our  nation's  interven- 
tion. Most  of  those  victims  have  been  opponents  of  President  Jean- 
Bertrand  Aristide. 

The  FBI  has  been  asked  to  investigate  the  killing  of  attorney 
Mireille  Bertin,  a  strong  opponent  of  Mr.  Aristide,  who  was  shot 
dead  in  broad  daylight  in  Port-au-Prince  March  28,  1995.  We  have 
been  informed  that  there  is  evidence  connecting  the  Bertin  killing 
with  the  murders  of  other  Aristide  opponents. 

We  are  concerned,  too,  whether  a  conspiracy  exists  among  some 
Haitians  to  eliminate  President  Aristide's  opponents  and  whether 
they  were  trying  to  hide  this  from  the  FBI. 

There  is  some  question  whether  we  are  being  negative  by  focus- 
ing on  what  may  appear  to  be  a  relatively  small  number  of  human 
ri^ts  violations  in  Haiti.  Others  contend  that  the  presence  of  6,000 
U.N.  peacekeepers  and  a  $2  billion  intervention  have  prevented 
temporarily  much  worse  political  violence. 

Actually,  this  hearing  is  less  about  Haiti  and  more  about  the  re- 
sponsibility of  our  State  Department  to  adequately  and  accurately 
respond  to  congressional  queries  on  the  critical  issues  pertaining  to 
our  relationship  with  Haiti.  It  is  not  enough  to  state  that  President 
Aristide,  whom  the  Administration  restored  to  power  at  great  ex- 
pense, is  doing  better  than  the  authoritarian  military  junta  which 
we  threw  out.  The  American  people  have  a  right  to  expect  more 
from  this  kind  of  a  policy,  and  the  Congress  needs  full,  accurate, 
and  timely  information  on  which  to  base  its  own  actions. 

This  morning  we  are  seeking  answers  to  some  of  the  following 
questions: 

Did  the  Haitian  Oovemment  obstruct  the  FBI's  investigation  into 
the  murder  of  Mireille  Bertin? 

What  have  been  the  results  of  the  FBI's  investigation  and  the 
Haitian  Government's  investigation? 


Does  our  executive  branch  have  any  information  implicating  sen- 
ior officials  of  the  Haitian  Government  in  any  of  these  murders  in 
Haiti? 

What  steps  did  the  State  Department  take  to  ensure  that  the 
Haitian  Government  cooperated  fully  with  the  FBI  investigation? 

When  and  to  what  extent  did  the  State  Department  inform  our 
committee,  which  has  oversight  responsibility  over  the  Department 
and  the  conduct  of  U.S.  foreign  policy,  about  the  political  murders 
in  Haiti? 

What  steps  have  been  taken  to  ensure  the  integrity  of  the  U.S.- 
trained  Haitian  National  Police? 

I  know  my  colleagues  have  many  additional  questions.  Let  me 
emphasize  that  while  we  are  focusing  on  killings  that  have  oc- 
curred since  U.S.  intervention  in  Haiti,  Haiti  will  never  be  at  peace 
until  justice  is  served  in  the  hundreds  of  cases  of  abuse  that  oc- 
currea  during  the  prior  military  rule.  The  Clinton  administration 
must  continue  to  support  efforts  by  Haiti's  Truth  Commission  to  re- 
solve those  cases  as  well. 

Before  proceeding  further,  do  any  of  my  colleagues  have  opening 
remarks? 

Mr.  Hamilton? 

Mr.  Roth? 

Mr.  Roth.  Mr.  Chairman,  I  want  to  congratulate  you  for  holding 
this  hearing.  I  think  it  is  time  that  we  get  some  forthright  answers 
to  what  is  happening  in  Haiti. 

We  have  been  briefed  that  traditionally  Haiti  has  been  a  violent 
society  and  that  assassination  and  deatn  squads  have  permeated 
that  country.  Some  officials  want  us  to  believe  that  all  that  has 
changed,  but  I  think  it  is  important  for  us  to  find  out  whether  it 
really  has  changed. 

Committee  staff"  has  learned  from  FBI  briefings  and  from  reading 
over  80  State  Department  cables  that  the  situation  in  Haiti  may 
not  have  changed.  I  think  it  is  very  important  for  this  committee 
to  find  the  truth. 

Is  there  reason  to  believe  that  political  assassination  is  still  alive 
and  well  in  Haiti?  Do  the  death  squads  still  operate?  And  possibly 
even  more  disturbing,  is  there  reason  to  believe  that  the  State  T)e- 
partment  may  have  tried  to  cover  up  this  truth?  I  can't  believe 
that,  but  that  is  what  we  have  been  told. 

Is  it  true  that  the  State  Department  never  kept  the  Congress  in- 
formed about  important  FBI  findings?  Again,  it  is  hard  for  me  to 
believe  that  the  State  Department  would  do  that,  but  I  think  it  is 
important  for  us  to  ask  these  questions. 

And  is  it  true  that  the  State  Department  never  kept  the  Con- 
fess informed  about  apparent  Haitian  efforts  to  block  FBI  inquir- 
ies? I  think  it  is  important  for  the  Congress  to  know  whether  that 
has  taken  place.  If  so,  we  have  a  problem.  How  are  we  going  to 
come  to  a  resolution  of  these  issues? 

So,  Mr.  Chairman,  I  hope  that  today  we  can  get  honest,  forth- 
right testimony  from  the  Administration  on  the  situation  in  Haiti. 
After  all,  the  iudgrnent  that  Congress  makes  can  be  no  better  than 
information  that  it  receives.  I  am  looking  forward  to  this  hearing 
and  to  clearing  up  some  of  the  questions  that  have  been  raised  in 
the  briefings  we  have  received  here  in  Congress. 


Thank  you,  Mr,  Chairman. 

Chairman  Oilman.  Thank  you,  Mr.  Roth. 

Mr.  Hastings. 

Mr.  Hastings.  I  thank  you  for  holding  this  hearing,  Mr.  Chair- 
man. 

I  came  here  not  intending  to  have  any  opening  statement  until 
I  heard  your  opening  statement,  Mr.  Chairman,  which  deeply  dis- 
tresses me.  I  have  immense  respect  for  you,  and  I  believe  that  you 
are  very  careful  in  your  deliberations  with  reference  to  all  inter- 
national affairs. 

Let  me  suggest  to  you  as  one  who  has  been  on  all  sides  of  inves- 
tigations that  it  best  serves  us  to  wait  until  all  of  the  facts  are  in. 
To  use  the  term  "political  killings"  and  "political  murders"  without 
any  evidence  that  will  support  that,  other  than  accusations,  is  a  bit 
distressing  and  leads  to  a  lot  of  confusion  in  the  realm. 

Let  me  say  this.  For  all  intents  and  purposes,  the  Clinton  admin- 
istration's basic  policies  in  Haiti  have  been  an  unqualified  success, 
thanks  to  the  tremendous  work  of  the  State  Department  and  any 
number  of  other  nonprofit  and  other  organizations  that  have 
worked  in  that  arena. 

I  live  in  Florida,  and  I  witnessed  with  my  own  eyes  the  bodies 
of  Haitians  that  washed  up  on  the  shores.  They  are  no  longer  doing 
that,  and  that  in  and  of  itself  is  a  success. 

There  was  an  election,  albeit  with  about  the  same  numbers  as 
the  last  American  election,  that  was  a  national  election,  and  that 
election  went  off  without  any  problems  of  major  consequence,  in 
spite  of  the  fact  that  many  Members  of  this  Congress  said  that 
there  will  be  violence,  there  would  not  be  an  election,  that  Aristide 
would  run.  He  did  not  run,  and  no  one  wishes  to  give  them  the 
credit  for  it. 

My  colleague,  Mr.  Roth,  I  suggest  to  you  when  you  say  that  the 
State  Department  is  deserving  of  query,  I  do  agree  that  they  are 
deserving  of  query  but  do  not  ag^ee  that  we  should  level  charges 
in  the  public  realm  without  having  had  an  opportunity  to  sit  and 
counsel  with  the  State  Department  in  private  with  reference  to  any 
disagreements  that  we  may  have  regarding  the  work  that  they 
have  done  to  provide  security  and  democracy  and  respect  for 
human  rights  in  Haiti. 

I  think  the  ultimate  question  has  to  be,  how  did  the  FBI  get  au- 
thority to  be  in  Haiti  in  the  first  place?  I  believe  the  Haitian  Gov- 
ernment invited  the  FBI  to  participate  in  the  investigation. 

What  did  the  FBI  tell  Haiti  and  President  Aristide  after  their  in- 
vestigation and  after  the  State  Department  asked  them  to  give 
them  the  information  that  they  had  gathered?  I  believe  you  will 
find  that  they  told  them  that  they  had  no  firm  basis  in  the  way 
of  evidence  that  would  support  any  conclusive  determination  that 
there  was  anything  connecting  Aristide  with  any  of  the  murders 
that  took  place  of  the  20  that  seemed  to  be  of  concern  here. 

I  suggest  and  argue  for  all  of  us  to  be  very  careful  in  our  delib- 
erative undertakings  when  it  comes  to  leveling  false  accusations 
lest  you  find  them  rebounding  and  causing  you  to  have  false  accu- 
sations placed  against  you. 

Thank  you,  Mr.  Chairman. 


Chairman  Oilman.  I  would  like  to  address  Mr.  Hastings'  concern 
about  considering  the  murders  as  political  violence. 

Mr.  Hastings.  I  didn't  say  that.  If  you  are  going  to  address  me, 
say  what  I  said.  I  said  you  said  political  killings  and  political  mur- 
ders. I  did  not  say  what  you  just  said. 

Chairman  Oilman.  Mr.  Hastings,  I  refer  you  to  a  letter  that  has 
been  distributed  from  Wendy  Sherman,  Assistant  Secretary  of 
State  for  Legislative  Affairs,  dated  January  3rd,  in  which  she 
states,  "The  reemergence  of  political  violence  in  Haiti,  and  the  pos- 
sible implication  of  senior  officials  in  the  Haitian  security  appara- 
tus has  been  and  remains  at  the  top  of  our  bilateral  agenda  with 
Haiti.  The  President,  the  Vice  President,  the  Secretaries  of  State 
and  Defense,  and  National  Security  Advisor,  and  other  senior 
American  officials  have  dealt  directly  and  forcefully  with  this  issue 
in  their  conversations  with  President  Aristide  and  we  will  do  so 
with  his  successor.  We  are  confident  that,  as  the  committee  reviews 
the  telegrams  and  other  material  requested  and  being  made  avail- 
able, you  will  recognize  the  priority  this  issue  has  received." 

Mr.  Burton. 

Mr.  Burton.  Thank  you,  Mr.  Chairman.  I  have  a  statement  I 
would  like  to  insert  in  the  record. 

As  chairman  of  the  Western  Hemisphere 

Chairman  Oilman.  Mr.  Burton,  I  am  going  to  ask  that  the  Janu- 
ary 3  letter  be  made  part  of  the  record  and  be  distributed  fully  to 
our  committee. 

[The  January  3  letter  appears  in  the  appendix.] 

Mr.  Burton.  As  chairman  of  the  Western  Hemisphere  Sub- 
committee, we  had  hearings  on  October  12,  and  we  have  looked 
into  these  allegations  of  whether  or  not  there  were  political 
killings. 

I  would  like  to  say  to  my  colleague  from  Florida,  I  suggest  he  get 
the  CIA  and  FBI  briefings  in  his  office,  because  I  think  when  you 
get  that  information  it  wnl  illuminate  this  issue  much  further. 

It  is  my  belief  that  there  were  connections  between,  if  not 
Mr.  Aristide,  members  of  the  Aristide  administration,  in  these  po- 
litical assassinations.  One  of  my  biggest  concerns  is  that  on  Octo- 
ber 12  we  had  Ambassador  Dobbins  testify  before  this  committee 
and  he  indicated  he  didn't  know  anything  about  the  assassination 
of  Ms.  Bertin,  who  was  a  leading  political  opponent,  and  that  he 
had  not  been  notified  of  anything. 

It  is  hard  for  me  to  believe  that  the  FBI  was  down  there  inves- 
tigating this  and  had  information  concerning  this  political  killing 
and  others  and  did  not  share  that  information  with  the  Ambas- 
sador. That  is  why  I  am  very  happy  today  that  we  are  going  to  put 
everyone  under  oath  to  make  sure  there  is  no  misunderstanding 
about  what  went  on,  because  I  will  tell  you,  if  the  FBI  did  commu- 
nicate information  to  the  Ambassador  and  other  members  of  this 
administration  and  they  did  not  tell  our  committee  or  subcommit- 
tee about  it,  deliberately  misled  us,  that  is  something  I  don't  think 
this  Congress  can  tolerate. 

Regarding  it  being  an  unqualified  success,  Mr.  Aristide  promised 
that  there  would  be  privatization  down  there.  I  will  tell  you,  privat- 
ization is  not  taking  place.  There  have  been  one  or  two  industries 
where  there  have  been  some  attempts  at  it,  but  there  have  been 
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many  people  who  wanted  to  do  business  in  Haiti  who  have  con- 
tacted me  and  said  there  has  been  roadblock  after  roadblock  and 
there  is  no  real  attempt  to  privatize  as  Mr.  Aristide  promised  he 
would  do  to  Haiti. 

One  of  the  primary  objectives  was  to  bring  the  free  market  sys- 
tem into  Haiti  so  that  they  could  control  their  unemployment  rate, 
which  is  totally  out  of  control.  Haiti  is  never  going  to  have  a  long- 
term  stable  economy  or  stable  governmental  structure  when  we 
leave  unless  they  get  the  Haitians  back  to  work. 

When  you  have  50  percent  or  more  of  the  people  unemployed, 
you  will  have  chaos.  You  are  going  to  have  crime,  drugs,  all  those 
things.  These  free  market  objectives  have  not  been  accomplished, 
and  the  major  impediment  has  been  the  Aristide  administration. 

Let's  talk  about  the  law  enforcement  agencies.  I  talked  to  Presi- 
dent Aristide  personally,  and  he  promised  me  that  they  weren't 
going  to  have  members  of  the  Lavalas  Party  or  the  military  in- 
volved in  the  police  force.  They  were  going  to  have  totally  new  peo- 
ple involved. 

We  brought  an  expert  in  from  New  York  to  train  the  new  force, 
and  now  we  find  out  that  a  lot  of  people  connected  to  Aristide  are 
going  to  be  in  positions  of  leadership  in  law  enforcement  agencies, 
which  I  believe  will  lead  to  further  chaos,  further  political  killings, 
and  further  corruption.  That  does  not  lead  to  a  truly  democratic 
government. 

So  I  say  that  I  do  not  believe  Haiti  is  an  unqualified  success.  I 
believe  we  have  been  pouring  millions  of  dollars  and  probably  will 
end  up  pouring  billions  of  dollars  into  a  situation  down  there  that 
is  not  going  to  solve  the  problem.  I  also  believe  once  the  troops 
leave  you  are  going  to  see  the  same  chaotic  conditions  we  have 
seen  in  the  past  unless  the  new  government  starts  living  up  to  the 
commitments  the  Aristide  Government  made  previously. 

Thank  you,  Mr.  Chairman. 

Chairman  Oilman.  Mr.  Ooss. 

Mr.  Payne. 

Mr.  Payne.  I  will  wait. 

Chairman  Oilman.  Mr.  Ooss. 

Mr.  Ooss.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  you  for  having  this  hearing  and  issuing  an  invi- 
tation for  me  to  participate.  As  a  member  of  this  committee  on 
leave,  I  appreciate  very  much  the  opportunity  to  be  back  here. 

Chairman  Oilman.  Welcome. 

Mr.  Ooss.  It  is  my  understanding  that  there  is  a  likelihood  that 
we  will  take  this  subject  into  closea  hearings  at  some  point  in  con- 
junction with  other  committees  here.  I  know  that  some  of  the  ques- 
tions would  be  more  appropriate  for  that  day. 

I  wanted  to  comment  to  my  friend  from  Florida,  I  am  also  from 
Florida,  and  we  are  very  concerned  about  the  economic  situation  in 
the  countn'  of  Haiti  because  there  has  been  a  reemergence  of  the 
refugees.  Fortunately,  the  U.S.  Coast  Ouard  is  doing  a  superior  job 
of  intercepting  at  sea  and  returning  to  Haiti  those  people.  But  it 
is  a  signal  that  is  out  there  for  us  at  this  time.  But  it  is  not  the 
subject  of  these  hearings. 

One  of  the  points  I  hope  that  the  witnesses  will  speak  to  is  some- 
thing that  I  think  is  of  g^eat  concern  in  terms  of  our  investment 


in  democracy  in  Haiti,  which  is  very,  very  sizable,  and  it  is  this: 
After  the  unfortunate  incident  of  the  assassination  of  the  par- 
liamentarian, Mr.  Feuille,  in  early  November,  President  Aristide 
made  a  speech  which  was  widely  interpreted  by  the  press  and  ob- 
servers as  an  invitation  to  incite  mob  violence  (if  not  giving  his 
blessing  to  class  warfare),  which  led  to  disorder,  disturbance,  and 
death.  The  concern  is  that  shortly  after  that  the  police  force,  that 
we  are  all  counting  on  to  provide  law  and  order  and  stability  aft^er 
the  departure  of  the  international  force,  was  loaded  up  with  what 
might  be  considered  political  hacks  or  loyalists  or  people  who  have 
not  gone  through  the  vetting  process  that  we  had  envisaged. 

I  would  hope  that  we  would  have  some  commentary  and  discus- 
sion on  the  connection  between  those  13  or  14  hundred  members 
being  added  to  the  police  force  at  a  time  of  great  emotion  and  after 
a  bad  series  of  events  in  Haiti,  and  the  question  of  whether  or  not 
that  is  reparable  or  even  something  that  the  Administration  re- 
gards as  being  of  significance. 

Thank  you,  Mr.  Chairman. 

Chairman  GiLMAN.  Thank  you  Mr.  Goss. 

Any  other  members — Mr.  Payne. 

Mr.  Payne.  Thank  you,  Mr.  Chairman.  I  will  be  very  brief 

I  would  certainly  like  to  commend  you  for  holding  this  very  im- 
portant hearing  dealing  with  the  police  issue.  I  am  anxious  to  hear 
the  testimony. 

I,  too,  have  been  critical  of  the  U.S.  policy  preceding  the  return 
of  President  Aristide.  I  also  have  questioned  some  of  the  reports  of 
the  CIA,  as  you  may  recall,  and  I  hope  there  is  a  person  from  the 
CIA  on  the  panel — but  we  heard  these  stories  about  the  illnesses 
of  Mr.  Aristide  that  were  circulated  widely  by  the  CIA.  He  was  hos- 
pitalized in  Canada  somewhere,  and  as  we  went  to  send  people  to 
where  these  sites  were  supposed  to  be,  there  were  no  such  institu- 
tions or  records;  doctors  that  were  mentioned  did  not  exist. 

So  it  makes  it  very  difficult  to  put  much  faith  in  what  some  of 
our  agencies  are  projecting  because  of  the  credibility  or  the  lack  of 
credibility  of  the  past. 

I  think  that  the  whole  question  of  privatization  should  certainly 
proceed  in  a  more  rapid  fashion.  I  think  that  the  revolution  is  very 
difficult.  We  are  witnessing  a  revolution  here  in  the  United  States, 
with  this  big  change  in  the  government,  but  it  is  difficult  to  do  a 
revolution,  especially  in  4  or  5  months. 

We  have  to  recall  that  President  Aristide  has  not  been  back  for 
very  long.  It  is  very  difficult  to  create  a  police  force  and  ensure  that 
there  are  no  Lavallasse  in  the  police  force.  That  is  like  trying  to 
have  a  police  department  in  Washington  saying  there  could  be  no 
Republicans  or  Democrats. 

Everyone  has — ^if  they  are  not  Lavallasse,  they  are  probably  old 
Ton-Tons,  or  maybe  the  old  FRAPH,  or  maybe  the  military  of  Haiti. 
You  are  something  even  if  you  are  not  a  card  carrier. 

When  mv  friend  Mr.  Burton  talked  about,  he  can't  call  this  an 
unqualified  success,  that  is  the  first  time  I  have  heard  that  term 
used.  I  haven't  heard  anybody  characterize  Haiti  as  an  unqualified 
success  other  than  my  colleague.  I  understand  that  Mr.  Hastings 
did.  But  I  think  that  unqualified  success,  if  you  look  at  what  has 
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happened  and  as  you  look  at  the  accomplishments,  I  think  it  is  ex- 
tremely successful, 

I  would  also  hope  that  we  could  really  get  down  to  the  bottom 
of  what  is  going  on.  Any  kind  of  killing  does  not  necessarily  have 
to  be  politically  motivated.  We  have,  as  you  know,  many  homicides 
in  this  country,  and  you  don't  first  look  to  see  whether  it  is  politi- 
cally motivated  or  not.  I  think  that  perhaps  there  are  homicicles  all 
around  the  world,  unfortunately,  but  any  time  there  is  one  in  Haiti 
we  try  to  find  out  whether  this  was  a  political  situation. 

So  I  would  just  look  forward  to  hearing  our  witnesses  and  appre- 
ciate you  once  again,  Mr.  Chairman,  for  calling  this  very  important 
hearing  at  this  time. 

Chairman  Oilman.  Thank  you. 

Mr.  Ballenger. 

Mr.  Ballenger.  I  don't  have  a  CIA  report  or  an  FBI  report,  but 
surprisingly  I  got  a  Christmas  card  from  Haiti  from  a  long-time 
friend,  resident  of  Haiti,  but  a  U.S.  citizen.  He  says,  in  part,  "Good 
to  hear  from  you.  We  are  all  fine.  Our  government,  however,  has 
made  a  big  mess  of  this  place,  and  the  press  and  the  U.S.  Embassy 
here  just  spread  disinformation." 

That  is  an  unsolicited  statement  from  a  friend  of  mine  in  Haiti. 

Thank  you,  Mr.  Chairman. 

Chairman  Oilman.  Thank  you,  Mr.  Ballenger. 

If  there  are  no  further  statements,  our  witnesses  this  morning 
are  Ambassador  Robert  Grelbard,  Assistant  Secretary  of  State  for 
International  Narcotics  and  Legal  Affairs;  Ambassador  James  Dob- 
bins, State  Department  Special  Coordinator  for  Haiti;  Bill  Perry, 
Deputy  Assistant  Director,  Criminal  Investigative  Division,  FBI; 
and  Seth  Waxman,  Associate  Deputy  Attorney  Oeneral  of  our  De- 
partment of  Justice. 

Will  the  witnesses  please  rise  to  be  sworn  in? 

[Witnesses  sworn.] 

Chairman  Oilman.  Thank  you.  You  are  now  under  oath.  We  will 
proceed.  We  will  start  with  Ambassador  Oelbard. 

TESTIMONY  OF  HON.  ROBERT  S.  GELBARD,  ASSISTANT  SEC- 
RETARY OF  STATE  FOR  INTERNATIONAL  NARCOTICS  AND 
LEGAL  AFFAIRS,  DEPARTMENT  OF  STATE;  JAMES  DOBBINS, 
SPECIAL  COORDINATOR  FOR  HAITI,  DEPARTMENT  OF 
STATE;  BILL  PERRY,  DEPUTY  ASSISTANT  DIRECTOR,  CRIMI- 
NAL INVESTIGATIVE  DIVISION,  FEDERAL  BUREAU  OF  INVES- 
TIGATION; AND  SETH  P.  WAXMAN,  ASSOCIATE  DEPUTY  AT- 
TORNEY GENERAL,  DEPARTMENT  OF  JUSTICE 

TESTIMONY  OF  HON.  ROBERT  S.  GELBARD 

Mr.  Gelbard.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  committee,  thank  you  for  the 
opportimity  to  discuss  our  role  in  the  establishment  of  a  profes- 
sional civilian  law  enforcement  authority  in  Haiti.  Such  a  force  is 
essential  to  a  secure  environment  in  the  country,  one  in  which  fun- 
damental human  rights  and  freedoms  are  fiilly  respected. 

Our  assuring  that  the  Government  of  Haiti  has  the  ability  to 
maintain  such  an  environment — after  the  departure  of  U.N.  forces 
in  2  months'  time — is  a  fundamental  element  of  our  policy  in  Haiti. 


I  would  like  to  begin  by  underscoring  an  achievement  of  which 
the  governments  of  the  United  States  and  Haiti  can  both  be  proud. 
In  about  1  yearns  time,  in  a  nation  whose  institutional  development 
generally  is  very  weak  and  where  the  establishment  of  professional 
institutions  independent  of  political  influence  is  almost  unheard  of, 
we — the  United  States  and  Haiti  together — have  built  a  new  na- 
tional police  force  which  is  in  the  process  of  becoming  the  capable, 
apolitical,  professional  force  required  to  help  buttress  this  newly 
democratic  nation. 

As  we  will  discuss  today,  Mr.  Chairman,  much  still  needs  to  be 
done  to  accomplish  this  goal  in  full.  But  we  would  be  very  harsh 
judges  indeed  not  to  acknowledge  that  the  Haitian  National  Police 
has  made  tremendous  progress  in  the  year  since  its  founding. 

The  force  that  has  been  deployed  to  date  is  not  perfect — given 
the  weak  institutional  environment  that  exists  throughout  Haiti,  it 
is  difficult  to  imagine  that  it  might  ever  be  perfect — but  it  is 
perfectable,  in  my  view,  and  to  this  end,  continued  U.S.  engage- 
ment— within  strictly  defined  requirements  for  HNP  performance — 
is  key. 

Mr.  Chairman,  I  believe  we  can  ensure  the  new  police  force 
meets  at  least  minimal  operational  standards  within  the  next  2 
months,  a  level  of  capability  that  will  allow  for  the  withdrawal  of 
U.N.  and  U.S.  forces  on  time  and  in  full,  provided  two  criteria  are 
met: 

First,  the  United  States  must  complete  the  basic  training  of  the 
students  now  enrolled  at  the  National  Police  Academy  in  Port-au- 
Prince.  Second,  the  Government  of  Haiti  must  take  action  to  en- 
sure that  the  HNP  remains  a  nonpolitical,  professional  force. 

What  I  propose  to  do  in  my  testimony  is  to  give  this  committee 
an  overview  of  U.S.  actions  in  support  of  the  establishment  of  a 
new  civilian  public  security  structure  in  Haiti;  lay  out  our  objec- 
tives, and  what  we  have  done  to  meet  them;  describe  for  you  some 
of  the  obstacles  that  have  arisen  which  could  impact  on  our  goals, 
and  how  we  are  addressing  them. 

Our  interest  in  helping  the  Haitian  Government  build  a  new  ci- 
vilian police  force  predates  the  restoration  of  democracy  to  Haiti. 
For  example,  after  the  coup  removed  the  legitimate  government  of 
President  Aristide,  we  worked  with  the  Haitian  Grovernment-in- 
exile  to  develop  a  conceptual  plan  for  a  new  civilian  police  force, 
which  was  completed  in  March  1993. 

ICITAP  worked  with  exiled  GOH  members  and  with  the  Haitian 
Parliament  to  draft  new  police  legislation,  which  eventually  was 
enacted  into  law  in  December  1994  after  the  reestablishment  of  the 
legitimate  government  in  Port-au-Prince. 

In  the  summer  of  1994,  we  initiated  a  program  in  four  phases 
to  get  a  new  police  force  up  and  running: 

First,  before  the  September  1994  Multinational  Force — MNF — 
deployment,  we  helped  the  then-exiled  Government  of  Haiti  to 
interview  and  select  1,000  persons  from  the  Haitian  migrant  com- 
munity living  at  Guantanamo  to  assist  the  MNF  in  performance  of 
its  initial  pimlic  safety  duties.  The  Guantanamo  group  was  given 
minimal  training,  designed  only  to  allow  them  to  perform  support- 
ing roles  for  the  MNF.  The  group  has  not  been  trained,  nor  is  it 
qualified,  to  carry  out  the  full  range  of  police  work. 
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Second,  in  October  1994,  we  assisted  the  rightful  Haitian  Gov- 
ernment in  the  estabhshment  of  an  Interim  PubHc  Security  Force 
(IPSF).  With  a  few  exceptions,  the  IPSE  was  made  up  of  the  Hai- 
tian Armed  Forces — FAd'H — who  were  able  to  pass  a  basic  check. 
This  review  included  vetting  of  names  against  lists  supplied  by 
human  rights  organizations  and  U.S.  law  enforcement  agencies,  to 
exclude  those  who  had  committed  human  rights  violations  or  other 
criminal  offenses. 

The  IPSF,  of  course,  was  meant  to  serve  only  as  an  interim  solu- 
tion to  Haiti's  indigenous  public  security  needs  while  we  worked 
with  the  GOH  to  form  a  new  police  force. 

Third,  prior  to  the  MNFs  deployment,  we  led  the  effort  to  recruit 
850  International  Police  Monitors — IPM's — ^to  monitor  and  assist 
the  IPSF.  Later,  with  the  MNFs  transition  to  a  U.N.  command,  the 
IPM  functions  were  assumed  by  a  UN-mandated  Civilian  Police — 
CIVPOL— force,  which  has  also  recently  engaged  in  field  assistance 
and  training  to  newly  deployed  members  of  the  Haitian  National 
Police. 

Finally,  in  January  1995  the  GrOH,  with  our  full  support,  began 
the  process  of  establishing  a  new  apolitical,  professional  Haitian 
National  Police. 

Working  with  the  GOH — principally  through  ICITAP — to  design 
the  new  Haitian  National  Police,  we  established  the  following  ob- 
jectives: 

All  candidates  would  be  selected  solely  on  the  basis  of  merit; 
those  selected  would  undergo  rigorous  basic  training  aimed  at  pro- 
viding them  with  the  skills  to  carry  out  community-based  policing 
in  a  democratic  society  while  inculcating  a  respect  for  fundamental 
human  rights;  newly  graduated  agents  would  continue  to  receive 
some  level  of  field  training  and  reentering  from  academy  instruc- 
tors and  CIVPOL  police  monitors;  agents  would  have  the  basic 
equipment  necessary  to  carry  out  their  duties;  and  after  a  period 
of  field  service,  HNP  agents  would  selectively  receive  advanced  and 
specialized  training — crowd  control,  VIP  protection,  investigations, 
forensics,  supervisory  training,  et  cetera — to  round  out  the  capabili- 
ties of  the  force  as  a  whole. 

Our  horizon  for  the  full  implementation  of  the  program  was  5 
years.  Our  work  with  the  HNP  is  about  at  its  first  anniversary, 
and  I  believe  it  is  a  good  time  to  take  stock  of  our  efforts. 

Our  record  with  the  HNP  to  date: 

Mr.  Chairman,  I  believe  we  have  made  good  progress  on  standing 
up  the  new  Haitian  National  Police.  Our  merit-based  recruitment — 
conducted  by  multinational  teams  composed  of  U.S.,  Canadian, 
French,  and  Haitian  Government  representatives  traveling  the 
countryside — produced  over  33,000  candidates  for  5,000  available 
slots. 

Testing,  which  was  rigorous  but  fair,  included  written  and  oral 
examinations  as  well  as  psychological  profiling  and  comprehensive 
medical  testing.  While  all  candidates  were  vetted  for  past  criminal 
activity  and  human  rights  abuses,  once  vetted,  they  were  assigned 
numbers  to  disguise  their  identities.  In  this  wav,  candidates  could 
not  be  selected  by  name  based  on  political  considerations. 

Less  than  15  percent  of  the  applicants  passed  the  entrance  tests. 
HNP  trainees  today  represent  the  most  talented  in  Haitian  society. 
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Further,  ICITAP  training  at  the  new  National  Police  Academy 
has  provided  students  with  basic  skills  for  community  policing. 
This  has  been  accomplished  in  spite  of  an  accelerated  program  mid- 
stream to  meet  the  GOH's  revised  officer  deployment  schedule. 

We  did  this,  Mr.  Chairman,  by  dividing  the  curriculum  into  two 
sessions,  and  opening  an  auxiliary  "academy"  at  Fort  Leonard 
Wood,  Missouri.  For  6  months  we  offered  8  weeks  of  conceptual 
training — human  rights,  Haitian  law — at  the  Academy  in  Port-au- 
Prince,  and  8  weeks  of  practical  programs — firearms,  arrest  proce- 
dures, driving — at  Fort  Leonard  Wood. 

Throughout,  international  field-mentoring  efforts  have  continued, 
mostly  through  CIVPOL,  but  this  support  is  not  enough,  given  the 
relative  inexperience  of  the  HNP  recruits.  We  believe  the  GOH 
may  ask  for  a  continued  CIVPOL  presence  following  the  expiration 
of  the  U.N.  mandate  in  February,  but  such  a  request  has  not  yet 
been  made. 

Equipping  the  HNP  is  a  continuing  problem.  Conditions  at  many 
station  houses  are  poor,  office  infrastructure  minimal,  and  the  force 
still  lacks  many  of  the  most  basic  items  used  by  modem  police.  It 
is  especially  important  that  the  GOH  dedicate  more  of  its  own  re- 
sources to  standing  up  the  police.  In  addition,  the  force  will  also 
need  more  specialized  training,  which  ICITAP  would  propose  to 
begin  soon. 

Future  police  professionalism: 

Like  this  committee,  Mr.  Chairman,  this  administration  is  ex- 
tremely concerned  about  the  continuing  apolitical  and  professional 
Erofile  of  the  HNP.  While  we  recognize  the  need  for  greater  num- 
ers  of  police  than  will  have  been  deployed  by  the  departure  of  the 
U.N.  forces,  we  have  strongly  argued  against  the  Haitian  Grovern- 
ment's  decision  to  merge  significant  numbers  of  the  IPSF  into  the 
HNP. 

We  have  not  taken  the  position  that  IPSF  members  ought  to  be 
excluded  from  the  HNP  but  rather  have  argued  that  the  decision 
to  include  IPSF  members  should  be  made  on  a  case-by-case  basis. 
Their  ehgibility  for  consideration  should  be  based  first  on  their  pro- 
fessional performance — with  special  emphasis  on  human  rights 
grounds — while  in  the  IPSF. 

Assuming  they  are  able  to  meet  the  same  recruitment  standards 
as  other  HNP  academy  graduates,  we  would  support  their  inclusion 
and  would  be  willing  to  provide  U.S. -funded  academy  training,  if 
funding  for  such  training  were  available. 

As  an  alternative,  we  would  support  the  creation  of  specialized 
corps — ^for  traffic  control,  for  stationary  security  at  public  facili- 
ties— that  would  induct  IPSF  members  at  something  other  than  the 
"sworn  officer"  status  of  the  HNP  Academy  graduates.  There  is  a 
demonstrated  need  for  such  personnel  throughout  Haiti. 

We  have  expressed  our  concern  in  particular  about  the  induction 
of  more  than  100  ex-FAd'H  officers  into  headquarters  and  field- 
leadership  positions  in  the  HNP.  We  have  continued  to  recommend 
merit-based  selection  and  have  made  our  concerns  clear  to  the 
GOH. 

We  understand  that  the  U.N.  Civilian  Police  had  some  role  in  se- 
lecting these  officers  for  retention,  and  we  understand  that  the 
United   Nations    has    recommended    their   incorporation    into    the 
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HNP.  While  we  understand  that  the  United  Nations  based  its  rec- 
ommendations on  feedback  from  its  corps  of  600  police  monitors 
serving  in  the  field,  we  nevertheless  differed  in  our  assessment  and 
in  our  advice  to  the  GOH. 

As  Ambassador  Dobbins  mentioned,  we  hold  our  deepest  concern 
over  the  inclusion  of  individuals  in  the  HNFs  ranks  who  may  have 
committed  criminal  acts.  We  will  not  support  a  force  which  harbors 
criminals  in  its  ranks.  On  this,  our  position  with  the  GOH  has  been 
unswerving.  We  want  to  ensure  a  thoroughly  apolitical,  profes- 
sional national  police  force  that  respects  human  rights  and  fim- 
damental  freedoms,  and  our  future  support  is  contingent  upon 
progress  toward  this  basic  goal. 

Mr.  Chairman,  we  are  at  a  delicate  juncture  in  terms  of  our 
training  of  the  HNP.  Without  the  release  of  further  funds  through 
AID  to  ICITAP,  the  ICITAP  police  training  program  in  Haiti  will 
run  out  of  funds  on  January  15.  At  that  time,  the  expatriate  train- 
ing staff  of  the  Haitian  National  Police  Academy — some  150  police 
officers,  largely  fi-om  the  United  States  but  including  some  20  Ca- 
nadian RCMP  and  5  French  national  police  instructors  as  well — 
would  be  dismissed  and  sent  home.  In  effect,  the  Academy  would 
close. 

That  will  have  important  consequences  on  our  ability  to  stand  up 
a  fully  functional  HNP  capable  of  taking  over  all  public  security 
functions  from  the  UNMIH  forces  and  allow  their  orderly  depar- 
ture. It  would  mean  that  the  last  two  classes  of  HNP  cadets — 1,500 
members  of  basic  training  classes  8  and  9 — could  not  graduate  and 
would  be  unprepared  for  the  field. 

Further,  certain  specialized  training  programs  could  not  be  car- 
ried out,  and  ICITAP  technical  assistance  to  the  HNP  would  be  ter- 
minated. Departure  of  the  ICITAP  advisors  now  would  seriously 
hamper  our  efforts  to  institutionalize  procedures  and  operations  of 
the  new  police  force. 

Mr.  Chairman,  the  Administration  continues  to  believe,  and  will 
seek  to  confirm,  that  the  GOH  broadly  shares  the  goals  I  have  out- 
lined above.  With  the  GOH,  we  hope  to  complete  the  basic  task  of 
fielding  a  well-trained,  motivated  corps  of  professional  Haitian  po- 
lice, a  force  capable  of  carrying  out  its  public  security  mandate 
while  respecting  human  rights.  We  want  to  finish  what  we  started 
to  give  Haiti;  its  best  possible  chance  for  lasting  democracy. 

Thank  you,  Mr.  Chairman. 

Chairman  Oilman.  Thank  you  Mr.  Gelbard. 

Chairman  Oilman.  Ambassador  Dobbins,  Special  Coordinator  for 
Haiti,  Department  of  State. 

TESTIMONY  OF  JAMES  DOBBINS 

Mr.  Dobbins.  Thank  you,  Mr.  Chairman. 

Chairmm  Oilman.  You  may  submit  the  full  statement  or  sum- 
marize it. 

Mr.  Dobbins.  With  your  permission  I  will  excerpt  from  a  fuller 
statement  which  will  be  submitted  for  the  record. 

Chaimian  Oilman.  The  full  statement  will  be  received,  without 
objection. 
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Mr.  Dobbins.  Haiti  has  a  long,  unhappy  tradition  of  poHtical  vio- 
lence. Helping  Haiti's  Democratic  leaders  break  with  that  tradition 
has  been  a  major  objective  of  American  policy. 

With  the  dismantlement  of  the  Haitian  Army,  once  known  for  its 
violence  and  repressive  tactics,  the  abolition  of  the  rural  section 
chief  system  which  occurred  in  late  1994  and  the  formation  and 
training  of  a  civilian  national  police  force,  there  has  been  a  dra- 
matic drop  from  violence  and  an  improvement  in  the  human  rights 
situation.  All  types  of  violent  crime  are  down,  and  political  violence 
has  fallen  off  even  more  sharply. 

Following  3  years  of  brutal  repression,  during  which  rape,  tor- 
ture, and  murder  were  the  routine  instruments  of  governance, 
many  had  expected  that  the  restoration  of  Haiti's  legitimate  gov- 
ernment would  be  followed  by  a  wave  of  retribution.  Thanks  to  the 
professionalism  of  American  and  international  forces  and  President 
Aristide's  emphasis  on  reconciliation,  this  has  not  occurred. 

But  recognizing  how  the  situation  has  improved  is  not  to  suggest 
that  further  steps  are  not  needed  to  eradicate  political  violence 
from  Haitian  life.  As  I  have  noted  to  this  committee  on  October 
12th  in  my  submitted  testimony,  there  have  been  some  two  dozen 
murders  committed  in  Haiti  since  October  1994,  which  fall  in  the 
category  of  possible  political  or  revenge  killings,  the  most  promi- 
nent 01  which  was  the  murder  of  Mireille  Bertin  on  March  28, 
1995. 

Recognizing  the  importance  of  eradicating  political  violence  from 
Haitian  life,  the  U.S.  Government  has  over  the  past  year  main- 
tained an  intense  dialog  with  President  Aristide  regarding  the 
Bertin  investigation,  other  potential  political  murders,  possible  con- 
nection among  these  killings,  possible  involvement  of  individuals  in 
official  positions  with  such  activities. 

President  Clinton,  Vice  President  Gore,  Secretary  of  Defense 
Perry,  Assistant  to  the  President  for  National  Security  Lake,  Dep- 
uty Assistant  Secretary  of  State  Talbott,  Ambassador  Albright,  Am- 
bassador Swing,  and  other  representatives  of  State,  Justice,  and 
Defense  have  all,  on  various  occasions,  reviewed  these  issues  with 
President  Aristide. 

In  these  discussions,  we  have  urged  that  acts  of  political  violence 
be  investigated  and  prosecuted  aggressively.  We  have  urged  that 
anyone  implicated  in  such  activities  be  relieved  of  all  official  re- 
sponsibilities. We  have  urged  that  a  new  professional  police  and 
justice  establishment  be  created,  untainted  by  any  association  with 
past  acts  of  political  violence. 

President  Aristide  accepted  our  offer  to  have  the  FBI  investigate 
the  Bertin  murder.  He  subsequently  sought  to  broaden  the  scope 
of  the  FBI's  efforts  to  cover  other  high-profile,  possibly  political 
cases  dating  from  the  coup  period.  He  accepted  our  counterproposal 
that  he  form  a  new  Haitian  investigative  unit  to  investigate  all 
such  crimes,  including  the  Bertin  case.  He  agreed  that  this  inves- 
tigative unit  should  be  made  up  of  ICITAP-trained  graduates  from 
the  police  academy  and  that  it  should  be  supported  by  professional 
investigators  from  the  Royal  Canadian  Mounted  Police,  the  French 
Gendarmerie,  and  the  United  States,  with  forensic  and  other  tech- 
nical support  from  the  FBI. 
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Our  dialog  with  the  Government  of  Haiti  on  these  matters  is  by 
no  means  concluded.  We  will  continue  to  press  for  aggressive  inves- 
tigation of  the  Bertin  and  other  possibly  political^  possibly  con- 
nected murders. 

We  will  continue  to  urge  that  the  Haitian  Government  separate 
individuals  who  may  be  implicated  in  these  acts  from  any  connec- 
tion with  the  police  or  judicial  establishment  even  before  that  in- 
vestigation is  complete. 

We  will  continue  to  ur^e  that  appointments  to  senior  positions  in 
the  Haitian  National  Police  be  based  on  merit  and  competence,  not 
patronage  and  political  loyalty. 

We  will  continue,  in  other  words,  to  urge  that  the  Government 
of  Haiti  sustain,  preserve,  and  extend  the  reforms  in  Haiti's  police 
and  justice  system  which  it  has  set  in  train. 

Assistant  Secretary  Gelbard  has  addressed  the  issues  related  to 
our  training  of  the  Haitian  National  Police.  As  he  has  noted,  we 
have  made  clear  that  we  will  not  support  a  force  which  harbors 
criminals  within  its  ranks.  This  includes,  obviously  and  especially, 
anyone  implicated  in  political  violence.  We  have  over  the  past  15 
months  made  major  strides  in  ridding  Haiti's  security  establish- 
ment of  such  individuals.  We  will  remain  vigilant  and  optimistic 
that  our  efforts  can  have  a  continued  effect. 

We  have  worked  closely  with  the  Congress  in  helping  Haiti  to 
create  a  new  police  force,  establish  the  rule  of  law,  and  deal  with 
the  problems  of  political  violence.  Department  representatives  have 
met  with  members  or  staff  over  30  times  since  January  1995  and 
11  times  since  October. 

I  raised  the  Bertin  case  in  my  October  12  testimony  to  this  com- 
mittee. On  November  2,  State  and  all  other  agencies  concerned  pro- 
vided detailed  and  extensive  information  on  this  same  subject  to 
the  House  Select  Committee  on  Intelligence. 

Mr.  Chairman,  I  understand  and  am  deeply  distressed  that  vou 
are  concerned  that  the  State  Department  may  not  have  furnished 
this  committee  on  October  12  with  the  same  information  that  it 
gave  to  the  Intelligence  Committee  2  weeks  later. 

On  October  12,  I  informed  this  committee  that  the  Government 
of  Haiti  had  just  set  up  a  special  investigative  unit  to  pursue  the 
Bertin  and  other  possibly  politically  motivated  killings.  Prior  to 
that  event,  the  FBI  had  treated  this  inquiry  as  an  ongoing  criminal 
investigation  and  shared  only  such  information  as  it  deemed  nec- 
essary and  advisable  with  the  Embassy,  DOD,  and  other  agency 
personnel  in  Port-au-Prince. 

It  was  following  the  creation  of  the  special  Haitian  investigative 
unit  and  thus  later  in  October  that  FBI  representatives  in  Wash- 
ington met  with  State  and  other  relevant  agency  representatives  to 
share  the  results  of  their  investigation  as  we  prepared  to  turn  this 
material  over  to  the  new  Haitian  investigative  unit  and  to  respond 
to  inquiries  from  the  House  Select  Committee  on  Intelligence. 

Mr.  Chairman,  in  8  weeks  the  peacekeeping  operation  of  the 
United  Nations  in  Haiti  will  be  completed.  Our  troops  will  return 
home.  Their  orderly,  safe,  and  timely  departure  is,  I  know,  a  prior- 
ity that  all  of  us  snare.  We  have  learned  through  experience  that 
the  most  difficult  part  of  any  peacekeeping  operation  is  often  its 
conclusion,  not  its  initiation. 
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Essential  to  the  successful  and  timely  conclusion  of  this  particu- . 
lar  operation  is  the  deployment  on  schedule  of  Haiti's  new  police 
force  in  order  that  something  is  in  place  to  take  the  place  of  depart- 
ing American  and  other  international  military  forces  and  assume 
responsibility  for  security  in  Haiti  when  the  mandate  of  the  U.N. 
peacekeeping  force  terminates  in  8  weeks. 

Over  1,500  police  cadets  remain  in  training  today.  We  seek  your 
cooperation  in  assuring  the  funding  necessary  to  allow  these  cadets 
to  complete  their  training  over  the  next  8  weeks. 

[The  prepared  statement  of  Mr.  Dobbins  appears  in  the  appen- 
dix.] 

Chairman  Oilman.  Thank  you,  Mr.  Dobbins. 

Mr.  Bill  Perry,  Deputy  Assistant  Director,  Criminal  Investigative 
Division  of  the  FBI,  you  may  submit  your  full  statement  or  summa- 
rize, whichever  you  see  fit. 

TESTIMONY  OF  BILL  PERRY 

Mr.  Perry.  I  will  read  a  summary  of  my  coraplete  statement. 

Chairman  Oilman.  Your  complete  statement  will  be  made  part 
of  the  record,  without  objection. 

Mr.  Perry.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  William  E.  Perry,  and  I  am  a  deputy  assistant  director  of 
the  Federal  Bureau  of  Investigation. 

Special  Agents  of  the  Federal  Bureau  of  Investigation  arrived  in 
Port-au-Prince,  Haiti,  during  the  early  morning  hours  of  Match  29, 
1995,  to  initiate  an  investigation  into  the  murders  of  Mireille 
Durocher  Bertin  and  Eugene  Baillergeau,  Jr.  As  the  comhiittee 
knows.  Madam  Bertin  was  a  prominent,  politically  active  Haitian 
attorney  and  an  outspoken  critic  of  President  Jean  Bertrand 
Aristide. 

At  approximately  3:30  p.m.  in  the  afternoon  of  March  28,  1995, 
both  Bertin  and  Baillergeau  were  slain  by  9mm  and  5.56mm  gun- 
fire from  at  least  two  assailants  as  their  car  sat  in  heavy  traffic 
on  Martin  Luther  King  Boulevard  in  Port-au-Prince. 

The  FBI's  investigative  strategy  was  designed  to  ensure  that  a 
thorough  and  comprehensive  investigation  was  conducted,  in  spite 
of  the  FBI's  lack  of  compulsory  process,  witness  protection,  et 
cetera,  in  a  foreign  country.  The  investigative  plan  sought  to  exam- 
ine a  variety  of  possible  motives  for  the  murders. 

Upon  arrival  in  Haiti,  liaison  was  immediately  established  with 
Haitian  Oovernment  officials  and  with  the  U.S.  Embassy.  Since  we 
were  conducting  a  law  enforcement  investigation  in  a  foreign  cul- 
ture, with  a  foreign  language,  and  with  no  contacts  of  our  own,  we 
met  regularly  in  Port-au-Prince  with  representatives  of  the  Em- 
bassy, the  U.S.  military,  and  other  relevant  U.S.  agencies  in  order 
to  obtain  assistance  and  advice  and  generally  to  apprise  them  of 
the  course  of  our  investigation.  Discussion  included  investigative 
strategies,  problems  experienced,  and  certain  investigative  informa- 
tion developed  on  the  murders. 

We  did  not  provide  this  information  as  an  intelligence  gathering 
or  intelligence  dissemination  effort.  We  were  not  in  Haiti  to  do  ei- 
ther, and  we  did  not.  Rather,  we  provided  information  to  these 
agencies  in  Port-au-Prince  in  order  to  obtain  their  cooperation  and 
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assistance  and  thus  to  enhance  our  ability  to  achieve  our  investiga- 
tive goals. 

Outside  of  Port-au-Prince,  the  FBI's  level  of  information  sharing 
with  other  agencies  was  much  different.  FBIHQ  officials  interacted 
with  DOS  counterparts  and  DOJ  officials  infrequently  with  respect 
to  the  Bertin  investigation  when  necessary  to  support  investigative 
efforts  in  Haiti. 

For  example,  my  first  interaction  with  Ambassador  Dobbins — or 
with  Associate  Deputy  Attorney  General  Waxman,  for  that  mat- 
ter— was  on  a  trip  we  made  to  Haiti  together  in  July  1995  to  meet 
with  President  Aristide  to  discuss  the  means  of  removing  certain 
obstacles  to  our  investigation. 

In  late  October  of  this  year,  when  we  concluded  that  our  inves- 
tigation in  Haiti  could  not  productively  continue  and  the  time  had 
come  to  turn  the  investigation  over  to  the  newly  constituted  Special 
Investigative  Unit  of  the  Haitian  National  Police,  we  discussed  this 
proposed  transition  and  provided  a  substantive  briefing  on  the 
Bertin  investigation  to  Washington  representatives  of  the  Depart- 
ments of  State  and  Defense  and  other  agencies. 

The  FBI  encountered  difficulties  and  major  obstacles  at  the  in- 
ception and  throughout  the  investigation  because  of  its  unusual  na- 
ture and  other  uncontrollable  circumstances.  In  this  case,  the  FBI 
was  investigating  a  violation  of  foreign  law.  The  investigation  was 
conducted  in  a  foreign  country  and  in  a  foreign  language.  More- 
over, the  investigation  was  commenced  at  a  time  when  the  criminal 
justice  system  in  Haiti  had  not  functioned  effectively  for  years. 
There  were  also  serious  logistical  problems  and  cultural  differences 
to  overcome. 

Further  complicating  the  investigation  was  the  fact  that  the  FBI 
has  no  legal  status  in  Haiti.  The  FBI  cannot  obtain  orders  from  ju- 
dicial authorities  to  compel  witnesses  to  give  statements.  There  is 
no  legal  obligation  for  persons  to  cooperate  or  provide  truthful  in- 
formation to  the  FBI.  Similarly,  the  FBI  has  no  authority  to  con- 
duct searches  or  obtain  subpoenas  to  gather  evidence.  The  FBI  also 
has  no  authority  to  offer  any  form  of  witness  protection. 

As  a  result  of  investigative  efforts,  particularly  source  informa- 
tion of  unknown  reliability,  the  FBI  expressed  to  the  Government 
of  Haiti  the  likelihood  that  it  would  be  necessary  to  interview  gov- 
ernment officials  and  employees,  including  Cabinet  members. 

In  early  June  1995,  FBI  agents  interviewed  various  IPSF  mem- 
bers. Subsequently,  the  FBI  experienced  significant  investigative 
difficulties  because  of  its  inability  to  interview  Government  of  Haiti 
officials  and  employees,  including  some  members  of  the  IPSF  and 
the  Palace  Security  Service,  on  terms  consistent  with  an  impartial, 
professional  investigation. 

Issues  were  raised  regarding  the  conditions  under  which  the  FBI 
could  interview  IPSF  personnel.  The  FBI  had  extended  negotia- 
tions with  Government  of  Haiti  officials  and  the  attorneys  rep- 
resenting the  IPSF  officers  regarding  these  interviews.  Ultimately 
our  efforts  were  stymied  by  what,  in  our  professional  judgment, 
were  unreasonable  conditions  placed  upon  any  such  interviews  by 
private  attorneys  purporting  to  represent  these  individuals.  As  the 
FBI  has  no  access  to  compulsory  process  of  any  sort  in  Haiti,  we 
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felt  the  time  had  come  to  turn  the  investigation  over  to  the  Haitian 
authorities. 

I  hope  my  appearance  today  will  address  the  Committee's  ques- 
tions regarding  the  FBI's  involvement  in  the  Bertin/Baillergeau 
murder  investigation  in  Haiti. 

[The  prepared  statement  of  Mr.  Perry  appears  in  the  appendix.] 

Chairman  Oilman.  Thank  you  Mr.  Perry. 

Mr.  Waxman,  Associate  Deputy  Attorney  General,  Department  of 
Justice. 

TESTIMONY  OF  SETH  P.  WAXMAN 

Mr.  Waxman.  Thank  you,  Mr.  Chairman,  and  members  of  the 
committee. 

I  am  Seth  Waxman.  I  am  an  Associate  Deputy  Attorney  General 
in  the  U.S.  Department  of  Justice.  I  appreciate  the  opportunity  to 
appear  before  the  committee  today  to  answer  any  questions  the 
committee  may  have  of  me. 

The  interests  of  the  Justice  department  in  Haiti  are  threefold. 
First,  our  Immigration  and  Naturalization  Service  is  the  agency 
principally  responsible  for  dealing  with  illegal  and  of  course  legal 
immigration  from  that  country. 

Second,  our  training  components  ICITAP  and  OPDAT  have  been 
principally  responsible  for  providing  training  for  police,  prosecu- 
tors, and  iudges  in  Haiti,  a  country  that  only  a  little  over  a  year 
ago  lacked  any  functional  prosecutorial  or  judicial  system. 

Third,  as  the  committee  knows,  upon  the  request  of  the  State  De- 
partment and  the  Government  of  Haiti,  our  Federal  Bureau  of  In- 
vestigation was  called  in  urgently  to  conduct  an  investigation  into 
the  murders  of  Madam  Mireille  Bertin  and  a  companion. 

I  understand  the  committee  may  have  questions  about  some  or 
all  these  areas  and  particularly  the  level  of  information  sharing  be- 
tween the  FBI  and  the  Department  of  State  with  respect  to  the 
Bertin  investigation. 

Since  I  have  been  the  principal  Department  of  Justice  contact  in 
Washington  with  the  other  Federal  agencies  on  all  three  of  these 
issues,  I  thought  it  might  be  helpful  to  the  committee  if  I  made  my- 
self av£iilable  to  answer  any  questions  you  may  have. 

I  have  no  prepared  statement  other  than  to  say  that  the  Depart- 
ment of  Justice  is  proud  of  the  contribution  it  has  been  able  to 
make  over  the  past  15  months  in  the  rebuilding  of  Haiti,  and  I  am 
grateful  you  have  permitted  me  to  attend  the  hearing. 

Chairman  GiLMAN.  Thank  you,  Mr.  Waxman.  We  thank  our  pan- 
elists for  their  testimony. 

I  will  start  with  questions.  Ambassador  Gelbard,  has  President 
Aristide's  decision  on  December  6  to  integrate  ex-soldiers  and  oth- 
ers recruited  at  Guantanamo  migfrant  camps  into  the  Haitian  Na- 
tional Police  compromised  the  integrity  of  the  U.S. -trained  police 
force? 

Throughout  your  testimony  you  have  indicated  that  we  are  try- 
ing to  keep  this  force  apolitical  and  make  certain  it  is  going  to  be 
independent.  Could  you  comment  on  this? 

Mr.  Gelbard.  Yes,  Mr.  Chairman.  As  I  said  in  my  testimony, 
and  as  you  just  commented,  we  have  been  very  clear  in  the  prepa- 
ration and  development  of  our  training  program  for  the  Haitian 
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National  Police,  as  we  are  in  any  other  police  training  program 
elsewhere  in  the  world,  that  our  goal  is  to  develop  a  highly  profes- 
sional and  apolitical  force. 

That  is  wny,  when  we  undertook  the  recruitment  process,  as  I 
explained  in  my  testimony  earlier,  we  stressed  the  need  for  a  pure- 
ly objective  selection  process  based  on  objective  criteria,  with  the 
result  that  a  very  small  percentage  of  those  who  were  initially 
interviewed  were  finally  selected. 

We  took  the  position  from  the  beginning  that  we  were  prepared, 
in  principle,  to  entertain  the  idea  of  the  possible  inclusion  of  IPSF 
or  even  Guantanamo  trainees  into  the  Haitian  National  Police  if 
they  met  the  criteria  that  were  established  for  regular  HNP  re- 
cruits and  if  during  the  time  that  they  served  in  me  IPSF  their 
record,  both  professionally  and  in  terms  of  human  rights,  proved  to 
be  exemplary. 

We  are  now  taking  the  position  that,  with  the  Haitian  Govern- 
ment, that  we  are  prepared  to  look  at  these  individuals  on  a  case- 
by-case  basis,  looking  at  their  human  rights  and  professional 
record  over  the  course  of  the  last  year  or  so.  We  are  prepared  to 
look  at  them  in  terms  of  their  academic  criteria  too,  to  see  if  they 
meet  the  minimum  standards  that  would  be  required. 

Chairman  Gilman.  Is  the  proposal  by  the  Haitian  Government  to 
integrate  some  1,400  to  1,500  members  from  the  former  police 
agencies  into  the  new  police  force  acceptable? 

Mr.  Gelbard.  As  I  said,  we  could  only  accept  their  becoming  ca- 
dets, candidates,  if  they  meet  the  minimum  objective  criteria  and 
if  we  see  that  they  have  performed 

Chairman  GiLMAN.  Does  the  Aristide  Government  go  along  with 
that  proposal,  or  have  they  already  integrated? 

Mr._GELBARD.  They  have  not  integrated  yet,  and  we  are  still  in 
the  process  of  discussion  with  the  Haitian  Government  about  this. 

Chairman  Gilman.  Have  uniforms  been  distributed  to  these  new 
1,400  or  1,500  members? 

Mr.  Gelbard.  I  am  not  aware  of  that. 

Chairman  GiLMAN.  Mr.  Dobbins,  do  you  want  to  indicate  whether 
that  has  taken  place? 

Mr.  Dobbins.  I  think  it  has,  almost  entirely,  if  not  entirely. 

Chairman  Gilman.  So  it  is  a  fait  accompli  that  they  are  inte- 
grated. 

Mr.  Dobbins.  It  depends  on  what  you  mean  by  integrated,  sir. 

Let  me  say  this.  The  Presidential  decree  set  a  policy  and  indi- 
cated that  the  implementation  of  it  would  be  turned  over  to  some- 
thing called  the  Police  Council,  which  has  the  Minister  of  Justice 
on  it,  the  head  of  police,  and  several  other  senior  officials. 

To  our  knowledge,  this  policy-setting  body  has  not  yet  made  all 
of  the  decisions,  which  would  include  what  their  pay  scales  are, 
what  their  ranks  are  in  relation  to  others,  the  degree  to  which  they 
will  carry  weapons  and  what  weapons,  the  degree  to  which  they 
will  exercise  full  or  limited  police  authority. 

A  number  of  the  people  that  are  in  this  1,500  are  doing  fairly 
specialized  things,  and  it  is  not  clear  the  degree  to  which  they  will 
be  circumscribed  so  they  can  only  do  that.  For  instance,  200  or 
some  are  members  of  the  palace  guard,  the  equivalent  of  the  uni- 
formed Secret  Service.  We  had  urged  that  this  function  be  done  by 
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the  Haitian  National  Police.  It  is  a  police  function  but  a  very  lim- 
ited one.  It  is  not  clear  whether  these  people  will  only  continue  to 
do  that  which  they  have  been  doing  and  which  we  have  been  train- 
ing them  to  do. 

Another  component  is  apparently  doing  nothing  but  traffic  duty. 
Again,  we  don't  know  whether  they  will  be  uniformed  and  equipped 
in  a  way  that  makes  clear  that  they  are  only  traffic  monitors. 

Chairman  Oilman.  Ambassador  Dobbins,  is  there  anv  informa- 
tion that  any  member  of  the  palace  guard  is  implicated  in  any  of 
the  killings  that  took  place?  Is  there  any  information  available  to 
you  that  indicates  implication  of  the  palace  guard  in  any  of  the 
killings? 

Mr.  Dobbins.  We  have  submitted  a  good  deal  of  information  that 
relates  to  these  questions  to  the  House  Intelligence  Committee. 

Chairman  GiLMAN.  I  am  asking  if  you  have  received  any  infor- 
mation. 

Mr.  Dobbins.  And  we  are  making  that  available  to  the  commit- 
tee. 

Chairman  Oilman.  I  don't  think  you  are  answering  the  question. 
I  am  asking,  have  you  received  any  information  that  members,  any 
members  of  the  palace  guard,  were  implicated  in  any  of  these  polit- 
ical acts  of  violence? 

Mr.  Dobbins.  Yes,  and  also  members  of  the  police.  What  I  am 
trying  to  say,  Mr.  Chairman 

Chairman  Oilman.  Did  you  make  that  information  available  to 
our  committee  at  any  time?  Could  you  answer  that  yes  or  no?  Did 
you  make  any  of  that  information  available  to  this  committee? 

Mr.  Dobbins.  The  answer  is  either  yes  or  about  to  be  yes  in  the 
sense  that  we  have  sent  you  up  a  list 

Chairman  Oilman.  I  am  asking  up  to  this  point,  prior  to  this 
hearing,  have  you  made  any  of  that  information  available  to  our 
committee? 

Mr.  Dobbins.  The  letter  which  I  believe  we  gave  you  yesterday 
said  we  were — I  am  trying  to  answer  the  question. 

Chairman  OILMAN.  I  am  asking  prior  to  this  hearing  and  the  let- 
ter that  we  received  yesterday — have  you  made  any  of  that  infor- 
mation available  to  this  committee? 

Mr.  Dobbins.  Not  that  I  know  of,  sir. 

Chairman  Oilman.  Are  you  aware  of  any  information  linking 
President  Aristide,  members  of  his  Cabinet,  or  closest  advisors  to 
the  political  killings  or  political  violence? 

Mr.  Dobbins.  Let  me  say  that  the  Bertin  investigation  was  initi- 
ated as  an  independent  FBI  investigation  because  of  information  in 
our  possession,  which  I  think  was  publicly  known  at  the  time 

Chairman  Oilman.  I  submit,  you  are  not  answering  the  question. 
Are  you  aware  of  any  information  linking  President  Aristide,  mem- 
bers of  his  Cabinet,  or  closest  advisors  to  the  political  violence  or 
political  killings?  Could  you  answer  that  yes  or  no? 

Mr.  Dobbins.  The  Minister  of  the  Interior  was,  I  guess,  the  word 
would  be,  a  suspect  from  the  beginning  of  the  Bertin  investigation. 
It  was  because  there  were  allegations  that  the  Minister  of  Interior 
was  involved 

Chairman  Oilman.  And  any  other  security  advisors? 
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Mr,  Dobbins.  There  is  information  of  this  nature,  sir,  and  what 
I  am  trying  to 

Chairman  Oilman.  Have  you  made  that  information  available  to 
this  committee  prior  to  these  hearings? 

Mr.  Dobbins.  Not  that  I  know  of,  nor,  Mr.  Chairman,  am  I  aware 
of  any  requests  for  such  information. 

Chairman  GiLMAN,  Ambassador  Dobbins 

Mr.  Burton.  Mr.  Chairman,  I  hope  that  I  have  an  opportunity 
to  go  back  to  this  line  of  questioning,  because  I  was  the  chairman 
of  tne  subcommittee  on  October  the  12th  hearing  when  these  ques- 
tions were  asked. 

Chairman  Oilman.  You  will  have  an  opportunity  to  pursue  that, 
Mr.  Burton. 

Mr.  Dobbins,  did  the  Haitian  Grovernment  cooperate  fully  with 
the  FBI's  investigation  into  the  Bertin  killing? 

We  understand  from  the  testimony  given  today  that  the  FBI  con- 
cluded its  investigation  because  they  felt  it  was  unproductive,  that 
they  were  meeting  with  certain  obstacles. 

Did  the  Haitian  Government  cooperate  with  the  FBI's  investiga- 
tion? Can  you  answer  that  yes  or  no? 

Mr.  Dobbins.  We  were  disappointed  with  the  level  of  cooperation 
we  received.  Mr.  Waxman  took  the  lead  in  discussions  on  tnis  sub- 
ject with  the  Haitian  Government.  He  may  want  to  elaborate  both 
on  what  was  agreed  and 

Chairman  Oilman.  Mr.  Dobbins,  did  you  raise  this  issue  with  the 
Aristide  Government,  the  issue  of  lack  of  cooperation? 

Mr.  Dobbins.  Repeatedly. 

Chairman  Oilman.  When  did  you  first  raise  that  issue  with  the 
Haitian  Government? 

Mr.  Dobbins.  I  think  that  the  FBI  sought  and  received  the  Em- 
bassy's assistance  whenever  it  encountered  an  obstacle.  Some  of 
those  obstacles  were  overcome  as  a  result  of  that,  and  in  the  end 
some  weren't.  I  would  guess  that  those  obstacles — I  would  guess 
that  those  interventions  on  the  part  of  the  Embassy  in  support  of 
the  FBI  began  almost  immediately  upon  its  arrival. 

Chairman  Oilman.  And  this  became  a  major  issue,  did  it  not? 

Mr.  Dobbins.  It  became  an  issue  to  the  point  where,  as  Mr. 
Perry  noted,  Mr.  Waxman  and  I  and  Mr.  Perry  traveled  to  Haiti 
in  July  in  order  to  seek  to  remove  some  of  these  obstacles. 

Chairman  Oilman.  And  these  obstacles  were  occurring  from — al- 
most from  the  time  of  inception  of  the  FBI  investigation  in  March; 
is  that  correct?  Between  March  and 

Mr.  Dobbins.  As  Mr.  Perry  said,  there  were  a  number  of  difficul- 
ties conducting  what  was  a  unique  operation  in  a  unique  environ- 
ment. Difficulties  emerged  probably  in  the  first  day.  Some  were 
overcome;  some  in  the  end  were  not. 

Chairman  OILMAN.  I  think  when  you  appeared  before  this  com- 
mittee on  a  prior  occasion  you  asserted  you  knew  little  about  the 
investigation  until  October.  Is  that  correct? 

Mr.  Dobbins.  No.  I  raised  the  Bertin  investigation  in  my  testi- 
mony before  this  committee  in  early  October,  which  I  think  is  the 
occasion. 

Chairman  Oilman.  Prior  to  that  you  had  not  notified  us  of  prob- 
lems the  FBI  was  encountering.  Is  that  correct? 
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Mr.  Dobbins.  I  don't  believe  I  had  any  contact  with  this  commit- 
tee prior  to  October  12. 

Chairman  GiLMAN.  On  October  12  you  stated  before  Mr.  Burton's 
committee,  "The  FBI  has  not  briefed  me  or,  as  far  as  I  know,  any- 
one else  in  the  Administration  on  their  findings.  They  are  still  con- 
ducting their  investigation  and,  as  far  as  I  know,  have  not  come  to 
a  conclusion. "  That  is  an  October  12,  1995,  statement. 

Mr.  Dobbins.  Right. 

Chairman  Oilman.  Do  you  still  stand  by  that  statement? 

Mr.  Dobbins.  Absolutely. 

Could  I  add,  Mr.  Chairman,  that  I  raised  the  Bertin  investigation 
in  my  testimony  and  spoke  about  what  the  State  Department  was 
doing  to  facilitate  and  advance  that  investigation.  So  I  took  the  ini- 
tiative. 

As  the  chairman  will  recall,  this  was  a  compressed  hearing  with 
about  10  or  12  witnesses,  and  nevertheless  I  felt,  although  the 
focus  was  on  the  elections,  that  I  needed  in  my  opening  statement 
to  get  in  the  announcement  about  the  Haitian  decision  to  create 
this  investigative  unit,  and  I  asked  the  chairman's  leave  to  make 
that  statement,  because  it  was  a  new  step  which  they  had  done  at 
our  urging,  and  I  wanted  to  get  that  on  the  record. 

Mr.  Burton.  Mr.  Chairman,  will  you  yield? 

There  is  absolutely  no  doubt  that  in  the  line  of  questioning — ^you 
could  read  the  entire  text  of  the  questions  and  answers — that  it 
was  very  clear  that  I  was  asking  Mr.  Dobbins  if  he  had  any  infor- 
mation or  had  been  given  any  information  or  had  any  consultation 
with  the  FBI  regarding  the  Bertin  murders.  And  he  said,  as  you 
clearly  stated,  that,  'The  FBI  has  not  briefed  me  or,  as  far  as  I 
know,  anyone  else  in  the  Administration  on  their  findings,"  and 
that  is  highly  questionable  because  we  now  know  from  the  FBI 
statement  that  they  met  regularly  with  the  Administration  and 
briefed  them  regularly. 

Chairman  Oilman.  Reclaiming  my  time — and  you  will  have  the 
opportunity  to  pursue  that  further — there  were  cables  released  by 
the  State  Department  that  reflected  the  following:  39  cables  re- 
ferred to  the  Bertin  killing,  including  the  foiled  plot  against  her;  30 
were  sent  to  the  embassy  in  Port-au-Prince  to  the  State  Depart- 
ment, of  which  19  were  "slugged"  specifically  for  Dobbins  or  his  of- 
fice symbol,  meaning  that  he  is  listed  separately  as  an  addressee 
to  ensure  that  it  reaches  his  desk;  9  were  sent  from  the  State  De- 
partment to  the  Embassy,  at  least  3  of  which  were  cleared  or  ap- 
proved by  Mr.  Dobbins.  This  number  is  probably  higher,  but  on 
some  cables  the  clearances  were  crossed  out.  And  22  cables  referred 
to  the  FBI's  investigation,  of  which  9  mention  specific  startling  evi- 
dence or  leads. 

In  that  same  period,  U.S.  officials  discussed  the  investigation  of 
high-profile  execution-style  killings  with  President  Aristide,  Prime 
Minister  Michel,  or  Justice  Minister  Exume  18  times,  with  3  of 
these  meetings  involving  Secretary  Christopher,  Deputy  Secretary 
Talbott,  or  Interior  Secretary  Babbitt  and  15  involving  Ambassador 
Swing  or  his  charge. 

Were  you  familiar  with  those  cables  and  those  meetings? 

Mr.  Dobbins.  Certainly. 
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Mr,  Payne.  Point  of  personal  privilege.  Are  there  new  rules  now? 
Will  other  members  have  an  opportunity  to  ask  questions?  We  have 
been  here  20  minutes 

Chairman  GiLMAN.  I  have  exceeded  my  time.  I  apologize. 

Mr.  Hamilton. 

Mr.  Payne.  I  think  it  is  unfair  that  other  members  will  have  to 
sit  here  and  listen  to  a  monologue  for  half  an  hour. 

Mr.  ROHRABACHER.  Mr.  Chairman,  I  thought  your  line  of  ques- 
tioning was  right  on  target,  and  we  should  get  to  the  bottom  of 
these  things  rather  than  trying  to  get  around  the  side  of  it. 

Mr.  Payne.  I  have  no  problem  with  the  line  of  questioning.  It  is 
just  that  someone  else  would  like  an  opportunity  to  have  a  line  of 
questions. 

Chairman  Oilman.  Mr.  Hamilton. 

Mr.  Hamilton.  Thank  you,  Mr.  Chairman. 

Mr.  Perry,  do  I  understand  from  your  testimony  that  the  Grovern- 
ment  of  Haiti  has  been  uncooperative  with  respect  to  the  FBI  in- 
vestigation? 

Mr.  Perry.  Congressman,  we  have  had  difficulties,  had  delays 
and  difficulties,  in  proceeding  with  our  investigation  in  terms  of 
interview  of  people  within  the  Government  of  Haiti  in  the  conduct 
of  our  investigation,  and,  as  I  stated  in  my  testimony,  we  made  ef- 
forts during  the  course  of  the  investigation  to  eliminate  those  dif- 
ficulties so  we  might  proceed  and  interview  individuals  within  the 
Government  of  Haiti  tnat  we  wanted  to  interview. 

Mr.  Hamilton.  So  your  impression  is  that  the  Government  of 
Haiti  was  uncooperative? 

Mr.  Perry.  We  couldn't  get  done  what  we  wanted  to  get  done, 
Congressman. 

Mr.  Hamilton.  Because  the  Government  of  Haiti  did  not  cooper- 
ate. Is  that  correct? 

Mr.  Perry.  We  had  difficulty  overcoming  the  conditions  that 

Mr.  Hamilton.  Do  you  believe  that  the  Government  of  Haiti  was 
cooperative  in  advancmg  your  investigation? 

Mr.  Perry.  They  could  have  been  more  cooperative,  I  believe. 

Mr.  Hamilton.  Did  they  put  obstacles  in  your  way? 

On  the  one  hand,  we  have  had  testimony  this  morning  that 
President  Aristide  sought  the  FBI,  approvea  it  coming  in.  Then 
your  testimony  says,  at  least  the  way  I  understood  it,  that  you  had 
a  lot  of  obstacles  in  trying  to  carry  out  that  investigation,  and  it 
was  my  impression  that  many  of  those  obstacles  were  created  by 
the  Government  of  Haiti.  Am  I  incorrect  in  that  impression? 

Mr.  Perry.  No.  That  is  correct. 

Mr.  Hamilton.  Ambassador  Dobbins,  this  charge  against  you 
and  against  the  State  Department  of  covering  up,  I  want  to  get  as 
clear  as  I  can  about  the  sequence  of  events  here  and  exactly  what 
happened.  I  don't  operate  from  any  conclusions  here. 

You  appeared  before  the  committee  on  October  12,  and  you  said 
an  investigation  was  under  way  with  regard  to  the  one  assassina- 
tion. Is  that  correct? 

Mr.  Dobbins.  I  said  that,  and  I  also  noted  in  the  prepared  testi- 
mony that  we  were  very  concerned  about  this  pattern  of  activity 
and  about  the  20-odd  other  assassinations  or  possible  assassina- 
tions which 
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Mr.  Hamilton.  Are  you  aware  in  any  of  this  that  you  withheld 
information  from  this  committee? 

Mr.  Dobbins.  Mr.  Congressman,  I  was  asked  what  the  FBI  had 
found  out.  I  knew  from  personal  experience  that  I  was  not  ade- 
quately informed  to  answer  that  question  in  an  authoritative  way 
that  the  Congress  would  expect.  I  was  not  informed. 

I  had  asked  colleagues  at  my  level  in  Washington  whether  they 
had  been  briefed.  They  told  me  they  had  not.  I  had  been  asked  to 
leave  the  room  when  details  of  this  case  were  discussed,  and  I  un- 
derstood the  reason,  that  this  was  a  delicate  law  enforcement  mat- 
ter and  that  there  was  a  sort  of  need-to-know  rule. 

Mr.  Hamilton.  So  in  your  own  mind,  Ambassador  Dobbins,  you 
did  not  withhold  any  information  with  the  committee? 

Mr.  Dobbins.  On  the  contrary.  I  volunteered  information.  I  went 
on  to  give  at  least  one  detail 

Mr.  Hamilton.  At  what  point  did  you  give  this  information  to 
the  Intelligence  Committee? 

Mr.  Dobbins.  Two  weeks  later. 

Mr.  Hamilton.  After  you  did  that,  did  you  come  back  to  this 
committee  and  give  information? 

Mr.  Dobbins.  We  weren't  asked.  The  Intelligence  Committee 
asked  for  this.  They  asked  for  it  in  a  classified  fashion  and  received 
voluminous  material. 

Mr.  Hamilton.  You  are  aware  that  the  House  Intelligence  Com- 
mittee is  a  very  special  committee  around  here  and  dfoesn't  rou- 
tinely share  information  with  other  committees;  you  are  aware  of 
that,  I  presume? 

Mr.  Dobbins.  Yes. 

Mr.  Hamilton.  I  want  to  ask  a  question  about  money  now.  I  un- 
derstand the  chairman  and  perhaps  others  have  a  hold  on  $5  mil- 
lion for  the  training  of  police.  Is  that  correct.  Ambassador  Gelbard? 

Mr.  Gelbard.  Yes,  Congressman. 

Mr.  Hamilton.  I  don't  know  the  reasons  for  that,  but  I  want  to 
ask  you  to  tell  me  the  impact  of  that  now.  Suppose  the  money  is 
held,  not  released;  what  happens? 

Mr.  Gelbard.  As  I  said  in  my  previous  testimony.  Congressman, 
we  have  roughly  $500,000  still  available  to  run  our  police  training 
program.  Our  goal  has  been  to  graduate  approximately  1,500  more 
police  to  get  up  to  the  level  of  5,000  graduates  by  the  end  of  Feb- 
ruary, at  which  time  the  U.N.  forces  are  due  to  leave.  The  available 
funds  would  cause  us  to  be  forced  to  shut  down  the  academy,  to 
all  intents  and  purposes,  by  mid-January. 

Mr.  Hamilton.  The  unavailability  of  those  funds? 

Mr.  Gelbard.  Due  to  the  unavailability  of  the  additional  funds. 

Mr.  Hamilton.  What  are  the  consequences  of  that? 

Mr.  Gelbard.  As  I  said,  we  worked  with  the  Government  of 
Haiti  from  the  beginning  together  to  abolish  the  Haitian  Army, 
which  of  course  has  been  notorious  for  its  lack  of  professionalism, 
for  its  long  history  of  human  rights  abuses.  The  Haitian  Govern- 
ment recognized,  as  did  we  and  other  countries,  that  no  army  was 
really  necessary  due  to  the  lack  of  any  kind  of  external  threat. 
However,  there  clearly  has  been  the  need  for  a  professional  law  en- 
forcement entity. 
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Mr.  Hamilton,  But  you  are  faced  in  2  months  with  the  United 
Nations  pulling  out,  and  the  hope  of  maintaining  security  and 
order  there  rests  with  this  committee? 

Mr.  Gelbard.  That  is  what  I  was  getting  to.  The  Haitian  Na- 
tional Police  is  the  body  which  is  to  carry  on  public  security. 

Mr.  Hamilton.  You  are  telling  me  that  if  the  $5  million  is  not 
released,  our  training  progn*am  collapses 

Mr.  Gelbard.  And  there  would  be  inadequate  public  security 
forces  to  maintain  that  presence. 

Mr.  Hamilton.  There  is  some  suggestion  in  the  testimony  that 
it  might  even  have  an  impact  on  the  orderly  and  safe  withdrawal 
of  the  troops? 

Mr.  Gelbard.  Yes,  sir.  We  would  also  be  concerned  about  the  po- 
tential adverse  effect  of  illegal  immigration. 

Mr.  Hamilton.  Thank  you,  Mr.  Chairman. 

Chairman  Gilman.  I  recognize  Mr.  Bereuter  for  a  motion. 

Mr.  Bereuter.  Mr.  Chairman,  I  move  that  the  committee,  at  a 
time  to  be  determined  by  the  chairman,  after  consultation  with  the 
Ranking  Democratic  Member,  and  provided  that  all  members  then 
present  have  had  the  opportunity  to  question  the  witnesses,  close 
this  hearing  to  the  public  pursuant  to  the  provisions  of  Rule  4(b) 
of  the  committee  on  the  grounds  that  the  disclosure  of  the  testi- 
mony, evidence,  or  other  matters  to  be  considered  would  endanger 
the  national  security. 

Chairman  Gilman.  Thank  you,  Mr.  Bereuter. 

The  Chair  would  like  to  advise  members  that  it  is  his  under- 
standing that  this  procedure  is  acceptable  to  our  Minority.  The 
Chair  would  like  to  advise  the  members  that  under  rule  4(b)  a  ma- 
jority of  the  committee  must  be  present  to  approve  this  motion  and 
a  roll  call  vote  is  required. 

Is  there  any  debate  on  the  motion? 

Mr.  Burton.  Reserving  the  right  to  object,  one  question.  I  don't 
think  I  will  object,  but  I  am  very  concerned.  I  think  the  public  has 
a  right  to  know  if  this  Congress  nas  been  misled. 

As  I  understand  your  concern,  Mr.  Hamilton  raised  the  issue 
about  American  troop  safety  when  they  withdraw  if  this  police 
force  is  not  continued  in  their  training.  Is  that  the  reason  for  the 
national  security  question? 

Chairman  Gilman.  Mr.  Burton,  our  intention  is  not  to  go  to  a 
closed  hearing  at  this  time  until  we  get  into  any  confidential  mat- 
ters that  should  not  be  disclosed  publicly. 

Mr.  Burton.  All  right.  I  will  withdraw  my  objection. 

Mr.  Rohrabacher.  Mr.  Chairman,  it  seems  to  me  that  what  we 
are  talking  about  is  the  political  security  of  the  Administration's 
decisions  rather  than  the  national  security  of  the  United  States.  I 
don't  see  any  national  security  implications  about  this.  We  are 
talking  about  a  political  embarrassment  to  the  Administration. 

Chairman  GiLMAN.  It  may  not  be  necessary  to  close,  but  if  that 
question  does  arise,  we  want  to  be  in  a  position  to  move  in  that 
direction.  Under  the  rules  a  roll  call  vote  is 

Mr.  Kim.  What  was  the  motion? 

Mr.  Bereuter.  My  motion  was  to  move  that  the  committee,  at 
a  time  to  be  determined  by  the  chairman,  after  consultation  with 
the  Ranking  Democratic  Member,  and  provided  that  all  members 
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then  present  have  had  the  opportunity  to  question  the  witnesses, 
close  this  hearing  to  the  pubHc,  pursuant  to  provisions  of  rule  4(b) 
of  the  committee,  on  the  grounds  that  the  disclosure  of  the  testi- 
mony, evidence,  or  other  matters  to  be  considered  would  endanger 
the  national  security. 

Chairman  GiLMAN.  On  the  motion,  those  in  favor  will  vote  aye; 
those  opposed  will  vote  no.  The  clerk  will  call  the  roll. 

The  Clerk.  Mr.  Oilman. 

Chairman  Oilman.  Aye. 

The  Clerk.  Mr.  Oilman  votes  yes. 

Mr.  Gk)odling. 

Mr.  OooDLiNG.  Aye. 

The  Clerk.  Mr.  Goodling  votes  yes. 

Mr.  Leach. 

Mr.  Leach.  Aye. 

The  Clerk.  Mr.  Leach  votes  yes. 

Mr.  Roth. 

Mr.  Roth.  Aye. 

The  Clerk.  Mr.  Roth  votes  yes. 

Mr.  Hyde. 

[No  response.] 

The  Clerk.  Mr.  Bereuter. 

Mr.  Bereuter.  Aye. 

The  Clerk.  Mr.  Bereuter  votes  yes. 

Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Smith  votes  yes. 

Mr.  Burton. 

Mr.  Burton.  I  will  vote  aye  with  reservations. 

The  Clerk.  Mr.  Burton  votes  yes. 

Mrs.  Meyers. 

Mrs.  Meyers.  Yes. 

The  Clerk.  Mrs.  Meyers  votes  yes. 

Mr.  Oallegly. 

[No  response.] 

The  Clerk.  Ms.  Ros-Lehtinen. 

[No  response.] 

The  Clerk.  Mr.  Ballenger. 

Mr.  Ballenger.  Aye. 

The  Clerk.  Mr.  Ballenger  votes  yes. 

Mr.  Rohrabacher. 

Mr.  Rohrabacher.  Aye  with  reservations. 

The  Clerk.  Mr.  Rohrabacher  votes  yes. 

Mr.  Manzullo. 

Mr.  Manzullo.  Aye. 

The  Clerk.  Mr.  Manzullo  votes  yes. 

Mr.  Royce. 

Mr.  Royce.  Aye. 

The  Clerk.  Mr.  Royce  votes  yes. 

Mr.  King. 

Mr.  King.  Aye. 

The  Clerk.  Mr.  King  votes  yes. 

Mr.  Kim. 

Mr.  Kim.  Aye. 
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The  Clerk.  Mr.  Kim  votes  yes. 

Mr,  Brownback. 

Mr.  Brownback.  Aye. 

The  Clerk.  Mr.  Brownback  votes  yes. 

Mr.  Funderburk. 

[No  response.] 

The  Clerk.  Mr.  Chabot. 

[No  response.] 

The  Clerk.  Mr.  Sanford. 

Mr.  Sanford.  Aye. 

The  Clerk.  Mr.  Sanford  votes  yes. 

Mr.  Salmon. 

Mr.  Salmon.  Aye. 

The  Clerk.  Mr.  Salmon  votes  yes. 

Mr.  Houghton. 

Mr.  Houghton.  Aye. 

The  Clerk.  Mr.  Houghton  votes  yes. 

Mr.  Campbell. 

[No  response.] 

The  Clerk.  Mr.  Hamilton. 

Mr.  Hamilton.  Aye. 

The  Clerk.  Mr.  Hamilton  votes  yes. 

Mr.  Gejdenson. 

Mr.  Gejdenson.  Aye. 

The  Clerk.  Mr.  Gejdenson  votes  yes. 

Mr.  Lantos. 

[No  response.] 

The  Clerk.  Mr.  Torricelli. 

[No  response.] 

The  Clerk.  Mr.  Berman. 

[No  response.] 

The  Clerk.  Mr.  Ackerman. 

[No  response.] 

The  Clerk.  Mr.  Johnston. 

[No  response.] 

The  Clerk.  Mr.  Engel. 

Mr.  Engel.  Aye. 

The  Clerk.  Mr.  Engel  votes  yes. 

Mr.  Faleomavaega. 

[No  response.] 

The  Clerk.  Mr.  Martinez. 

Mr.  Martinez.  Aye. 

The  Clerk.  Mr.  Martinez  votes  yes. 

Mr.  Payne. 

Mr.  Payne.  Aye. 

The  Clerk.  Mr.  Payne  votes  yes. 

Mr.  Andrews. 

Mr.  Andrews.  Yes. 

The  Clerk.  Mr.  Andrews  votes  yes. 

Mr.  Menendez. 


[No  response.] 

The  Clerk.  Mr.  Brown. 

[No  response.] 

The  Clerk.  Ms.  McKinney. 
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[No  response.] 

The  Clerk.  Mr.  Hastings. 

Mr.  Hastings.  Aye. 

The  Clerk.  Mr.  Hastings- votes  yes. 

Mr.  Wynn. 

Mr.  Wynn.  Aye. 

The  Clerk.  Mr.  Wynn  votes  yes. 

Mr.  McNulty. 

[No  response.] 

The  Clerk.  Mr.  Moran. 

Mr.  Moran.  Yes. 

The  Clerk.  Mr.  Moran  votes  yes. 

Mr.  Frazer. 

Mr.  Frazer.  Yes. 

The  Clerk.  Mr.  Frazer  votes  yes. 

Chairman  Oilman.  The  clerk  will  call  the  absentees. 

The  Clerk.  Mr.  Hyde. 

[No  response.] 

The  Clerk.  Mr.  Gallegly. 

[No  response.] 

The  Clerk.  Ms.  Ros-Lehtinen. 

[No  response.] 

The  Clerk.  Mr.  Funderburk. 

[No  response.] 

The  Clerk.  Mr.  Chabot. 

[No  response.] 

The  Clerk.  Mr.  Campbell. 

[No  response.] 

The  Clerk.  Mr.  Lantos. 

[No  response.] 

The  Clerk.  Mr.  Torricelli. 

[No  response.] 

The  Clerk.  Mr.  Berman. 

[No  response.] 

The  Clerk.  Mr.  Ackerman. 

[No  response.] 

The  Clerk.  Mr.  Johnston. 

[No  response.] 

The  Clerk.  Mr.  Faleomavaega. 

[No  response.] 

The  Clerk.  Mr.  Menendez. 

[No  response.] 

The  Clerk.  Mr.  Brown. 

[No  response.] 

The  Clerk.  Ms.  McKinney. 

[No  response.] 

The  Clerk.  Mr.  McNulty. 

[No  response.] 

Chairman  GiLMAN.  How  was  Mr.  Menendez  recorded? 

The  Clerk.  Not  recorded. 

Mr.  Menendez.  Yes. 

The  Clerk.  Mr.  Menendez  votes  ves. 

Chairman  Oilman.  The  clerk  will  read  the  tally. 

The  Clerk.  On  this  vote  there  were  29  ayes  and  zero  noes. 
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Chairman  GiLMAN.  The  motion  is  agreed  to. 

I  wish  to  stress  that  we  will  not  go  into  closed  session  now,  but 
this  will  permit  us  to  have  a  closed  session  if  it  is  necessary  to  do 
so  at  a  future  time. 

Mr.  Goodling. 

Mr.  Goodling.  Mr.  Chairman,  I  think  he  has  finally  sat  down 
now,  but  there  was  a  lobbyist  that  kept  running  back  and  forth  all 
excited  and  wanted  somebody's  attention  and  I  was  afraid  he  was 
going  to  have  a  heart  attack  but  I  think  he  finally  sat  down.  So 
I  guess  things  are  in  order. 

Chairman  GiLMAN.  Mr.  Roth. 

Mr.  Roth.  Thank  you,  Mr.  Chairman. 

Mr.  Dobbins,  I  know  this  is  a  rather  murky  business,  but  as  I 
interpret  this,  the  heart  of  it  is  basically  this:  the  FBI  had  evidence 
that  these  murders  were  linked  to  Aristide's  regime  and  the  State 
Department  had  this  evidence  but  kept  it  hidden  from  Congress. 
The  question  is,  why? 

Mr.  Dobbins.  Thank  you. 

I  think  it  was  publicly  acknowledged  by,  as  far  as  I  know  by 
State  and  that  the  FBI  went  down  there  because  the  murder  was 
potentially  linked  to  Aristide's  regime.  It  was  because  the  Minister 
of  the  Interior  was  potentially  involved  that  we  had  information 
linking  him  that  the  FBI  went  down  there  and  as  I  recall  that  was 
a  matter  of  public  record  within  24  or  48  hours  of  this  occurring. 

So  the  reason  the  FBI  was  there  was  because  they  had  no  justice 
svstem,  they  had  a  potentially  serious  crime  with  potential  links  to 
the  Government  that  was  supposed  to  do  something  about  it,  and 
the  FBI  was  sent  down  there. 

I  really  believe  this  was  a  matter  of  public  record  from  March  of 
last  year.  The  FBI  treated  this,  to  my  understanding,  as  a  law  en- 
forcement-sensitive operation.  As  they  indicated,  they  were  not 
down  there  to  collect  intelligence  or  support  American  policy  except 
in  the  sense  that  they  were  conducting  an  independent  investiga- 
tion. They  did  not  brief  me.  I  sought  briefings  and  was  told  it  was 
inappropriate  at  that  stage,  and  I  acquiesced  in  that  as  did  other 
senior  officials  in  Washington. 

Mr.  Roth.  So  what  you  are  basically  saying  is  that  you  did  not 
know. 

Mr.  Dobbins.  Could  I  finish,  because  this  is  important,  obviously. 

It  was  sensitive  information  from  State  Department  officers  in 
Port-au-Prince  largely  based  on  their  contacts  designed  to  facilitate 
that  investigation,  on  how  they  thought  it  was  going.  I  knew  this 
information  to  be  incomplete.  I  knew  this  information  had  not  been 
confirmed  by  headquarters  and  I  thought  this  information  was  in 
some  respects  probably  inaccurate. 

I  did  not  think  I  as  a  State  Department  official  should  be  briefing 
the  Congress  based  on  incomplete,  potentially  inaccurate, 
uncorroborated  information  on  what  another  agency  was  doing 
with  that,  which  incidentally  that  agency  believed  to  be  sensitive, 
but  quite  aside  from  that  when  that  other  agency  was  freely  avail- 
able. 

Mr.  Roth.  There  seems  to  be  some  misinterpretation.  When  Gen- 
eral Raoul  Cedras  left  Haiti,  we  gave  him  certain  incentives,  such 
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as  agreeing  to  rent  his  real  estate  and  so  on.  Are  we  still  using 
American  taxpayers'  money  for  that  purpose? 

Mr.  DOBBE^IS.  I  believe  the  arrangement  was,  I  can't  recall,  a 
year  or  something  like  that  and  I  believe  it  is  still  under  lease  to 
us  and  that  comes  to  an  end. 

Mr.  Roth.  We  gave  him  certain  incentives  to  leave  Haiti? 

Mr.  Dobbins.  In  effect,  yes.  I  think  we  are  using  it  for  some  good 
purpose.  Somebody  in  the  Embassy  is  living  in  it. 

Mr.  Roth.  Part  of  this  was  a  payoff. 

Now  when  Aristide  said  he  was  going  to  run  for  re-election,  some 
of  the  people  in  the  State  Department  sat  down  with  him  and  they 
reasoned  together.  What  I  would  like  to  know  is — we  can't  have  a 
charge  of  information  being  withheld  from  this  Congress  in  the  fu- 
ture, and  you  being  under  oath  I  know  you  will  be  frank  with  us — 
what  kind  of  incentives,  what  kind  of  reasoning  did  we  do  with 
Aristide? 

Mr.  Dobbins.  First  of  all,  Aristide  did  not  say  he  was  going  to 
nm  again.  Aristide  was  somewhat  ambiguous  about  his  intentions 
which  led  to  a  good  deal  of  concern. 

We  had  had  a  conversation  with  him.  This  occurred  and  reoc- 
curred  so  I  am  not  clear  exactly  what  instance,  but  the  biggest 
flash  point  occurred  the  day  after  he  met  with  Tony  Lake.  During 
the  meeting  with  Mr.  Lake,  he  made  absolutely  clear  that  he  was 
leaving  on  February  7.  He  made  it  so  clear  that  we  were  convinced. 
The  next  day  he  gave  a  public  statement  in  which  he  answered 
some  questions 

Mr.  Roth.  But  the  question  I  have  is 

Mr.  Dobbins.  And  there  was  a  flutter  of  speculation  based  on  his 
unwillingness  to  confirm  that  he  was  leaving  and  then  3  days  later 
he  confirmed  it.  The  General  was 

Mr.  Roth.  We  paid  off  Cedras  and  the  question  is — so  we  have 
no  misunderstanding  in  the  future,  you  being  there  under  oath — 
we  didn't  pay  off  Aristide.  Is  that  what  you  are  telling  this  Con- 
gress? 

Mr.  Dobbins.  I  know  of  no- 


Mr.  Roth.  You  don't  know  of  any,  but  you  are  not  saying  we 
didn't. 

Mr.  Dobbins.  Given  the  line  of  questioning,  I  think  I  ought  to 
confine  myself  to  what  I  actually  know.  I  know  of  no  such  thing 
and  I  think  I  would  know  and  I  am  the  responsible  official  so  I 
think  you  can  take  that  as  fairly  definitive. 

Mr.  Roth.  You  were  asked  to  leave  the  room  during  the  discus- 
sion of  the  murder.  Were  you  asked  to  leave  the  room  when  any 
deals  were  made  with  Aristide? 

Mr.  Dobbins.  I  don't  believe  there  were  any. 

Mr.  Roth.  You  are  not  answering  the  question. 

Mr.  Dobbins.  Well,  I  answered  that  question.  There  have  been 
meetings  with  President  Aristide  at  which  I  have  not  been  present. 
I  have  no  reason  to  believe  that  there  was  anything  of  the  sort  you 
suggest. 

Mr.  Roth.  Thank  you  very  much. 

Chairman  GiLMAN.  Mr.  Hastings. 

Mr.  Hastings.  Thank  you  very  much,  Mr.  Chairman. 
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Mr.  Dobbins,  Ambassador,  regarding  the  queries  that  have  been 
put  to  you  with  reference  to  previous  testimony,  more  specifically 
October  12,  do  you  feel  in  any  way  that  you  gave  at  that  time  any 
inaccurate  or  unfounded  information  to  the  committee  that  was 
querying  you  at  that  time? 

Mr.  Dobbins.  No,  sir,  having  reviewed  my  testimony  on  this 
point  I  find  nothing  inaccurate.  I  clearly,  in  retrospect  I  would  have 
been  better  off  suggesting  that  the  FBI  be  directly  queried  on  their 
investigation. 

Mr.  Hastings.  All  right.  And  subsequent  to  the  queries  that 
were  put  to  you  on  October  12  in  the  appropriate  forum  in  the  In- 
telligence Committee,  the  information  that  is  being  bandied  about 
here  today  was  provided  to  the  Intelligence  Committee;  am  I  cor- 
rect? 

Mr.  Dobbins.  There  were  a  set  of  questions  and  answers  as  well 
as  written  testimony  which  cover  I  think  all  of  the  questions  that 
have  been  asked  which  were  provided  from  the  State  Department 
as  well  as  from  Justice,  FBI,  CIA,  and  DOD. 

Mr.  Hastings.  All  right.  I  thank  you. 

Mr.  Perry,  how  many  similar  type  or  analogous  type  investiga- 
tions have  you  been  involved  in  and/or  your  agency  involved  in 
worldwide? 

Mr.  Perry.  Congressman,  this  investigation  was  somewhat 
unique.  There  have  been  other  investigations  that  have  occurred 
outside  the  United  States. 

Mr.  Hastings.  Let  me  make  it  clear,  am  I  correct  that  the  FBI's 
involvement  came,  one,  at  the  suggestion  of  U.S.  appropriate  au- 
thorities; two,  President  Aristide,  that  the  FBI  be  permitted  to 
come  to  Haiti  for  the  purposes  of  conducting  an  investigation? 

Mr.  Perry.  Yes,  the  Department  of  State,  President  Aristide 
looked  for  our  involvement  in  that  murder  and  the  Attorney  Gen- 
eral and  Director  discussed  it  and  we  subsequently  went  down 
there. 

Mr.  Hastings.  And  there  were  obstacles  you  have  put  forward  in 
your  prepared  testimony  that  had  zero  to  do  with  Aristide  or  any 
of  his  minions,  more  specifically  the  infrastructure,  the  culture,  the 
lack  of  subpoena  powers,  the  lack  of  an  adequate  judiciary,  and  any 
number  of  other  concerns  including  the  long  history  of  violence  and 
the  unlikely  possibility  that  witnesses  who  think  they  would  be 
killed  would  come  forward.  All  of  those  things  were  a  part  of  obsta- 
cles; would  you  agree? 

Mr.  Perry.  Yes,  Congressman. 

Mr.  Hastings.  All  right.  That  being  the  case,  at  some  point  you 
determined  that  you — ^meaning  the  FBI — ^had  done  all  you  could  do 
in  this  investigation? 

Mr.  Perry.  Yes,  Congressman. 

Mr.  Hastings.  When  you  did,  did  you  have  conclusory  evidence 
that  would  withstand  a  judicial  test,  rather  than  suggesting,  prov- 
ing that  Aristide  had  anything  to  do  with  any  of  the  20-plus  mur- 
ders that  you  may  have  investigated? 

Mr.  Perry.  That  we  could  prove  in  court? 

Mr.  Hastings.  Right. 

Mr.  Perry.  Congressman,  I  don't  believe  we  did. 
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Mr.  Hastings.  All  right.  Did  you  have  any  such  conclusory  evi- 
dence other  than  the  Interior  Minister  that  validations  apparently 
centered  around,  that  anyone  else,  conclusory  evidence  that  would 
stand  up  in  court,  that  tney  participated  in  any  political  killing  or 
political  murder? 

Mr.  Perry.  No,  Congressman. 

Mr.  Hastings.  I  have  no  further  questions,  Mr.  Chairman. 

Mr.  Chairman,  I  would  like  the  right  to  have  the  unanimous  con- 
sent to  include  extraneous  material  and  more  specifically  to  include 
materials  of  someone  who  may  very  well  have  been  involved  in  his 
own  investigations  of  these  matters  and  I  would  like  the  oppor- 
tunity to  provide  that  to  the  Chairman  for  his  consideration. 

Chairman  Oilman.  Without  objection. 

Mr.  ROHRABACHER.  Reserving  the  right  to  object. 

Chairman  GiLMAN.  The  gentleman  reserves  the  right  to  object. 

Mr.  ROHRABACHER.  As  a  matter  of  courtesy  I  will  not  object,  but 
as  my  colleague  will  know  there  was  another  situation  where  as  a 
matter  of  courtesy  we  were  expecting  him  not  to  object  and  he  did 
object. 

So  I  will  withdraw  my  objection. 

Chairman  Oilman.  Tnank  you,  Mr.  Rohrabacher. 

Mrs.  Meyers. 

Mrs.  Meyers.  Thank  you,  Mr.  Chairman. 

What  is  the  increase  in  the  problem  with  boat  people  that  has 
taken  place  in  the  last  6  months? 

Mr.  Dobbins.  I  believe  it  was  the  month  before  last  a  fairly  high 
number  of  about  a  thousand  people.  It  was,  however,  limited  to  two 
boats  so  the  increase  was  from  one  to  two  boats  over  that  2-month 
period  but  it  was  also  from  500  to  a  thousand. 

You  are  not  seeing  the  kind  of  small  boat  exodus  that  you  saw 
a  year-and-a-half  ago.  You  are  seeing  organized  commercial  mi- 
grant smuggling.  It  is  a  serious  problem.  It  is  not  as  serious  as  the 
problem  with  Santo  Domingo  I  think,  but  it  is  a  serious  problem. 
And  since  Bob  follows  this  on  a  worldwide  basis  maybe  he  is  the 
one  to  answer  it  as  a  comparative  thing. 

Mr.  Oelbard.  As  Ambassador  Dobbins  says,  there  is  no  question 
but  what  we  are  seeing  now  can  be  classified  purely  as  alien  smug- 
gling. These  are  large  shiploads  of  people  who  have  paid  smugglers 
to  try  to  come  to  the  United  States.  We  believe  that  through  the 
superb  work  of  the  Coast  Ouard  we  have  been  able  to  interdict  and 
so  far  return  all  those  who  are  attempting  to  enter  the  United 
States  illegally. 

This  is  m  contrast,  as  you  are  well  aware,  of  the  efforts  before 
by  many  hundreds  of  small  boatloads  of  individuals.  This  still  rep- 
resents a  very  small  number  of  people,  first,  compared  to  what  we 
saw  in  Haiti  before  during  the  time  when  Presiaent  Aristide  was 
in  exile  and  people  were  attempting  to  flee  Haiti  at  that  time,  and 
as  Ambassador  Dobbins  says  also,  very  small  in  comparison  with 
the  numbers  who  were  trying  to  leave  the  Dominican  Republic  ille- 
gally or  who  are  being  smuggled  from  elsewhere  in  the  world 
through  Central  America,  through  Mexico,  or  through  other  places 
in  the  Caribbean. 

Mrs.  Meyers.  The  population  of  Haiti  is  6  million? 

Mr.  Oelbard.  Approximately  7  million. 
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Mrs.  Meyers.  Seven  million.  And  there  is  very  little  on  the  is- 
land that  can  support  7  million  people;  is  that  correct?  I  mean,  the 
level  ofpoverty  is  very  high? 

Mr.  Gelbard.  The  level  of  poverty  is  extremely  high  which  ac- 
counts for  the  attempt  the  international  community  is  trying  to 
make  working  with  the  Haitian  Government  to  improve  the  eco- 
nomic development  situation. 

Mrs.  Meyers.  Is  there  a  high  level  of  drug  use  and  smuggling 
through  Haiti? 

Mr.  Gelbard.  As  far  as  I  am  aware,  there  is  an  extremely  low 
level  of  drug  use.  We  have  seen  over  time  given  Haiti's  geographic 
situation  the  use  of  Haitian  territory  for  dru^  transit.  We  saw  that 
in  significant  measure  prior  to  President  Aristide's  return  and  we 
have  seen  some  continued  use  of  Haitian  territory  during  that  time 
but  at  very  low  levels  compared  to,  say,  the  Dominican  Republic, 
once  again, 

Mrs.  Meyers.  We  are  dealing,  then,  with  a  country  here  that  es- 
sentially is  ungovernable  at  this  point,  really;  would  you  say  that? 

Mr.  Gelbard.  I  would  say  that  we  have  a  country  which  in  its 
200  years  of  existence  as  a  nation  has  not  been  able  to  develop,  has 
not  had  the  conditions  to  develop  any  institutional  capabilities,  any 
kind  of  institutions  which  would  permit  economic,  social,  and  politi- 
cal development.  President  Aristide's  election  was  the  first  demo- 
cratic election  which  had  ever  really  occurred.  We  have  just  now 
seen  the  second.  We  in  the  international  community  are  certainly 
hoping  to  see  the  development  of  the  economy,  political  and  social 
institutions,  too. 

Mrs.  Meyers.  What  is  the  level  of  literacy  in  Haiti?  How  many 
people  can  read? 

Mr.  Gelbard.  I  don't  have  a  figure.  I  would  be  happy  to  get  it 
for  the  record.  I  know  it  is  extremely  low. 

[The  information  referred  to  follows:] 

According  to  the  1982  census,  the  last  official  census  done  in  Haiti,  37  percent 
of  the  population  over  10  years  of  age  was  literate.  In  rural  areas,  only  28  percent 
was  literate.  The  census  failed  to  note,  however,  the  degree  of  literacy  or  the  lan- 
guage in  which  people  were  literate.  Other  estimates  indicate  literacy  may  be  as  low 
as  15  percent.  Using  a  population  base  of  approximately  seven  million,  that  would 
mean  1.0  to  2.5  million  Haitians  can  read. 

All  Haitians  use  the  Creole  language  in  daily  life.  A  small  minority,  primarily  the 
wealthy,  also  speak  French.  A  reform  effort  to  reintroduce  Creole  as  the  medium 
of  instruction  in  primary  schools  was  hindered  by  a  scarcity  of  books  printed  in  Cre- 
ole and  by  perception  in  the  upper  and  lower  classes  of  French  language  skills  as 
a  key  to  material  success.  In  some  Haitian  schools,  children  are  taught  in  Creole 
until  the  fifth  grade.  When  thev  enter  the  fifth  grade,  French  is  used  as  the  lan- 

Oe  of  instruction.  Many  students  find  the  transition  from  Creole  to  French  dif- 

Mrs.  Meyers.  Do  you  think  that  the  efforts  that  the  United 
States  is  making  in  Haiti  are  worthwhile?  Are  we  making  any 
progn^ess?  Are  we  going  to  make  any  progress? 

Mr.  Gelbard.  I  was  our  negotiator  on  Haiti  in  the  previous  Ad- 
ministration, as  some  of  the  Members  of  Congress  are  aware,  in  a 
different  assignment.  In  my  current  position,  I  have  been  involved 
in  certain  aspects  of  Haitian  policy  and  there  is  no  question  in  my 
mind  it  is  both  my  personal  and  professional  opinion  that  the  situa- 
tion in  Haiti  required  our  intervention,  it  required  the  intervention 
of  the  international  community,  we  did  the  right  thing,  and  obvi- 
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ously  in  the  situation  where  we  have  a  country  which  has  no  insti- 
tutional capabiHties  over  the  course  of  200  years  what  is  required 
is  patience  and  time  to  achieve  the  goals  that  the  entire  inter- 
national community  and  the  Haitian  people  want. 

But  I  firmly  believe,  as  I  am  sure  all  my  colleagues  do,  that  it 
is  fundamentally  in  the  interest  of  the  United  States  given  the  fact 
that  Haiti  is  literally  a  neighbor  of  the  United  States,  we  share  a 
territorial  border,  for  us  to  have  done  what  we  did  and  for  us  to 
continue  to  remain  engaged  in  a  serious  and  dedicated  way. 

Mrs.  Meyers.  I  think  I  want  us  to  remain  engaged  in  this  area 
in  some  dedicated  way.  I  just  think  that  until  we  take  some  steps 
with  the  rest  of  the  world  community — I  don't  mean  this  as  some- 
thing we  should  mandate — ^but  we  should  assist  in  some  kind  of 
population  efforts,  really  serious  population  efforts  and  really  seri- 
ous educational  and  literacy  efforts  there  or  everything  that  we  do 
is  going  to  be  wasted. 

I  don't  mean  that  we  should  turn  our  backs  and  walk  away  from 

Eeople.  I  just  think  that  what  we  are  doing  right  now  we  could  still 
e  doing  in  a  hundred  years  and  unless  we  resolve  those  basic 
problems  of  overpopulation,  poverty,  and  literacy  nothing  is  going 
to  change. 

Mr.  Gelbard.  We  fully  concur  with  everything  you  have  said  and 
those  are  among  some  of  the  fundamental  efforts  on  which  the  U.S. 
Government  through  the  Agency  for  International  Development, 
multilateral  institutions,  and  other  bilateral  donors  are  engaged. 

Mrs.  Meyers.  Thank  you,  Mr.  Chairman. 

Chairman  Gilman.  Mr.  Frazer. 

Mr.  Frazer.  What  has  the  State  Department  done  to  inform  the 
Haitian  Government  of  the  U.S.  Government's  disapproval  of  the 
incorporation  of  1,400  IPSF  members  into  the  HNP? 

Mr.  Gelbard.  We  have  on  several  occasions  discussed  at  various 
levels  with  the  Haitian  Government  our  feeling  that,  as  I  said  in 
my  earlier  testimony,  that  any  additional  candidates  for  the  Hai- 
tian National  Police  need  to  meet  minimum  requirements,  the  min- 
imum academic  and  professional  requirements  to  become  cadets  in 
the  police  academy;  and,  second,  those  who  have  served  as  mem- 
bers of  the  IPSF,  whether  they  are  former  members  of  the  Haitian 
armed  forces  or  the  so-called  Guantanamo  trainees,  need  to  be 
checked  for  the  quality  of  their  professional  performance  and  their 
human  rights  performance  during  the  time  they  have  served  as 
members  of  the  IPSF.  Our  feeling  is  that  only  if  they  meet  those 
criteria  could  they  become  candidates  for  the  Haitian  National  Po- 
lice. 

Alternatively,  though,  as  Ambassador  Dobbins  made  reference  to 
earlier,  we  are  prepared  to  consider  inclusion  of  such  individuals 
if  they  have  performed  well  professionally  and  in  terms  of  their 
human  rights  performance  in  areas  that  would  be  less  than  full 
members  of  the  Haitian  National  Police.  For  example,  if  there  were 
adjunct  forces  established  as  part  of  the  overall  public  security  en- 
tity so  that  they  could  participate  as  traffic  policemen  or  as  static 
security  guards. 

Mr.  Frazer.  Was  this  issue  raised  directly  with  President 
Aristide  and/or  President-elect  Preval  and  what  were  their  direct 
responses? 
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Mr.  Gelbard.  I  would  have  to  defer  to  Ambassador  Dobbins  on 
that. 

Mr.  Dobbins.  I  believe  the  issue  has  been  raised  with  Aristide 
and  in  more  detail  with  the  Minister  of  Justice.  The  issue,  as  I 
said,  is  a  complex  of  separate  issues  involving  different  categories 
of  people  of  which  the  integration  at  the  higher,  more  senior  levels 
is  potentially  the  most  important  and  in  some  ways  the  most  trou- 
blesome. The  response  has  been  that  the  decisions  about  how  to  in- 
tegrate them  have  not  been  fully  taken,  that  they  will  take  our 
views  into  account. 

They  do  want  training  for  most  of  these  people  and  they  under- 
stand that  the  training  requires  that  they  agree  on  who  is  to  be 
trained.  So  this  is  an  ongoing  process  of  negotiation.  I  can  try  to 
provide  you  more  detail,  out  that  is  all  I  have  at  my  disposal  at 
the  moment. 

Mr.  Gelbard.  Congressman,  if  I  could  just  add,  we  have  a 
Memorandum  of  Understanding  with  the  Government  of  Haiti  re- 
garding the  issue  of  police  training  and  the  specific  provisions  re- 
garding the  rights  and  responsibilities  of  the  Government  of  Haiti 
on  the  one  hand.  The  Government  of  the  United  States  on  the 
other  are  as  follows:  The  Government  of  Haiti,  the  MOU  states,  the 
Government  of  Haiti  retains  the  sovereign  right  to  make  all  final 
decisions  with  respect  to  the  police,  including  organization,  develop- 
ment, and  training,  while  we  retain  the  sovereign  right  to  deter- 
mine the  conditions  under  which  we  will  continue  to  make  assist- 
ance available  to  permit  that  training.  But  of  course  as  Ambas- 
sador Dobbins  says,  this  is  a  matter  of  discussion  and  we  are  still 
working  through  this. 

Mr.  Frazer.  Thank  you. 

Chairman  Gilman.  Thank  you,  Mr.  Frazer. 

Mr.  Burton. 

Mr.  Burton.  Thank  you,  Mr.  Chairman. 

Mr.  Perry,  you  said  in  your  statement:  "We  met  regularly  in 
Port-au-Prince  with  representatives  of  the  Embassy,  U.S.  military, 
and  other  relevant  agencies  to  generally  apprise  them  of  the  course 
of  our  investigation." 

Did  you  or  any  member  of  the  FBI  ever  talk  to  Ambassador  Dob- 
bins directly  about  the  case? 

Mr.  Perry.  Directly  about  the  case,  did  we  ever  talk  to  them? 

Mr.  Burton.  Did  you  ever  brief  him  or  talk  to  him  directly  about 
the  Bertin  case? 

Mr.  Perry.  We  talked  in  terms  of  our  trip  down  there. 

Mr.  Burton.  I  am  asking  you  the  question  about  the  Bertin  mur- 
der. Did  you  or  any  member  of  the  FBI  ever  talk  to  the  Ambas- 
sador directly  about  that  case? 

Mr.  Perry.  Yes. 

Mr.  Burton.  Ambassador  Dobbins,  I  want  to  read  to  you  what 
you  said  before  my  committee  when  I  asked  you  this.  You  said, 
"The  FBI  has  not  briefed  me  or,  as  far  as  I  know,  anyone  else  in 
the  Administration  on  their  findings." 

How  do  you  square  that  with  what  we  just  heard  from  the  FBI? 

Mr.  Dobbins.  I  think  it  squares  perfectly. 

I  went  down  with  the  Associate  Attorney  General  and  the  FBI. 
We  took  a  plane  trip  down  there.  When  I  got  there  we  met  with 
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the  FBI  team  to  discuss  the  case,  and  I  was  asked  to  leave  the 
room.  On  the  trip  down  there  our  discussions  were  focused  either 
on  generaHties  or  the  specifics  of  our  mission  which  were  to  remove 
some  of  these  obstacles. 

Mr.  Burton.  Ambassador,  the  FBI  representative  just  said  that 
he  talked  to  you  and  briefed  you  directly  and  you  said  in  your 
statement  to  me,  'The  FBI  has  not  briefed  me  or,  as  far  as  I  know, 
anyone  else  in  the  Administration  on  their  findings." 

Mr.  Dobbins.  Perhaps  we  are  in  a  semantic  difference.  I  was  ex- 
cluded from  what  I  considered  the  briefing.  I  asked  Mr.  Gelbard 
whether  he  had  been  briefed.  He  said  no.  I  asked  my  colleague  at 
the  White  House  whether  he  could  arrange  a  briefing.  He  called  me 
back  and  he  said,  they  don't  believe  it  is  appropriate. 

As  far  as  I  am  concerned — it  wasn't  complaining.  My  statement 
to  you  was  not  a  complaint.  It  was  a  statement  that  the  FBI  was 
compartmentalizing  this  information. 

Mr.  Burton.  You  don't  believe  you  were  misleading  the  sub- 
committee and  me  as  Chairman  wnen  you  made  that  statement? 

Mr.  Dobbins.  I  didn't  intend  to.  That  is  all  I  can  say.  I  had  been 
excluded  from  substantive  briefings  as  a  conscious  matter  of  policy 
and  therefore  I  did  not  believe  that  I  could  in  good  conscience  brief 
the  committee  on  what  the  FBI  was  doing. 

Mr.  Burton.  I  would  think  that  most  Members  of  Congress,  re- 
gardless of  party  affiliation,  would  think  if  that  statement  were 
made  to  them  that  it  certainly  was  misleading  the  Congress  of  the 
United  States,  and  I  hate  to  think  that  every  time  we  have  an  am- 
bassador or  somebody  appear  before  us  that  we  are  going  to  have 
to  have  him  sworn  in  to  be  sure  there  is  no  equivocation  when  we 
are  trying  to  get  the  facts  about  what  is  going  on.  We  are  pouring 
himdreds  of  millions  of  dollars  and  risking  American  lives  in  a 
place  like  Haiti  and  we  ask  you  questions  about  what  is  going  on 
in  a  murder  of  a  top  opposition  party  official  in  the  middle  of  down- 
town Port-au-Prince  at  high  noon  and  vou  say  you  don't  know  any- 
thing about  it  and  you  have  not  been  briefed  about  it,  you  haven't 
talked  to  anybody  about  it  and  the  FBI  says  they  have  briefed  you 
and  talked  to  you  not  once  but  many  times.  You  didn't  only  say 
that,  you  said  that  nobody  at  the  Embassy  or  anybody  else  in  the 
Administration  had  been  briefed  on  the  findings. 

Mr.  Dobbins.  I  said  that  I  didn't  know  of  anybody  else  in  the  Ad- 
ministration, I  just  recounted  to  you  the  people  I  had  checked  with. 
I  didn't  say  I  didn't  know  anything  about  the  case,  sir,  I  raised  it 
in  my  testimony  at  some  length. 

Mr.  Waxman.  Since  I  was  part  of  that  trip  to  Haiti 

Mr.  Burton.  With  all  due  respect,  there  was  more  than  one  occa- 
sion when  the  FBI  talked  to  the  Embassy.  This  isn't  the  only  time. 
They  talked  to  the  Embassy  many  times.  For  the  Ambassador  to 
come  before  my  subcommittee  and  say  he  didn't  know  anything 
about  it  and  hasn't  been  briefed  is  almost  a  blatant  misrepresenta- 
tion or  lie. 

Mr.  Waxman.  Congressman,  I  just  wanted  to — there  has  been 
such  a  discussion  about  the  trip  down  to  Haiti  that  the  three  of  us 
made  and  the  meeting  which  I  asked  Ambassador  Dobbins  to  be  ex- 
cluded from,  if  it  would  be  helpful  to  the  committee  I  would  very 
much  like  to  lay  out  on  the  record  what  actually 
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Mr.  Burton.  But  we  have  a  more  important  issue  here  and 

Mr.  Waxman.  I  appreciate  that. 

Mr.  Burton.  You  knew  you  were  going  to  talk  about  obstacles 
to  the  investigation  with  Aristide.  Why  in  your  statement  in  Octo- 
ber and  today  do  you  suggest  that  the  Haitians  were  cooperating? 

Mr.  Dobbins.  Based  on  our  discussions  with  the  Haitians,  we 
concluded  the  best  way  to  set  up  their  own  investigative  unit.  We 
urged  that  on  them  and  on  that  day  I  was  able  to  announce  that 
we  had  successfully  gotten  their  agreement.  We  urged  this  on  them 
after  extensive  consultations  with  Senator  Dole's  staff  and  the  ne- 
gotiation of  language  in,  I  believe,  the  State  Department  appropria- 
tion which  required  such  a  unit  be  set  up. 

Mr,  Burton.  That  is  blue  smoke  because  you  wouldn't  have  gone 
to  see  him  if  they  were  cooperating.  You  knew  they  were  not  co- 
operating. That  was  the  purpose  of  the  meeting. 

Let  me  ask  the  FBI,  Mr.  Perry,  a  question.  You  were  asked  by 
the  gentleman  from  Florida  a  while  ago  if  there  was  any  conclusive 
evidence  that  would  hold  up  in  court  about  whether  or  not 
Mr.  Aristide  or  his  close  associates  were  involved  in  this  assassina- 
tion. 

Let  me  put  it  a  different  way.  You  can't  really  make  that  kind 
of  a  statement  because  you  are  making  a  subjective  judgment.  You 
are  not  on  a  jury;  you  are  not  on  a  court.  Let  me  ask  you,  did  you 
have  any  evidence  that  Mr.  Aristide  or  his  close  associates  were  in- 
volved in  that  assassination  or  any  other  political  assassinations 
down  there? 

Mr.  Perry.  Congressman,  I  just  want  to  specify  also  that  we 
were  down  there  to  do  one  investigation.  That  essentially  was  the 
Bertin  case  and 

Mr.  Burton.  Did  you  have  any  other  information  that  would  lead 
you  to  believe  that  any  associate  of  Mr.  Aristide  or  Mr.  Aristide 
himself  was  involved  in  that? 

Mr.  Perry.  One  of  the  areas  that  we  were  looking  at  was  the  po- 
litical motivation — possible  political  motivation  in  the  killing.  We 
had  information  that  people  within  the  Government  of  Haiti  might 
have  information  that  would  bear  on  that  or  possible  involvement 
in  that. 

We  were  trying  to  proceed  in  terms  of  interviewing  people  within 
the  Grovernment  of  Haiti  regarding  those  issues.  We  had  informa- 
tion that  that  was  an  area  that  we  needed  to  explore,  source  infor- 
mation of  unknown  reliability  that  would  lead  us  in  that  direction. 

Mr.  Burton.  You  did  have  some  information  that  led  you  to  be- 
lieve he  might  be  involved  in  it? 

Mr.  Perry.  President  Aristide? 

Mr.  Burton.  Or  his  close  associates? 

Mr.  Perry.  It  would  have  been  those  in  the  Government  of  Haiti. 
Not  President  Aristide.  No,  sir. 

Mr.  Burton.  Mr.  Chairman,  let  me  just  end  up  by  saying  I  hope 
that  you  will  continue  to  keep  a  hold  on  that  $5  million,  oecause 
they  are  putting  1,400  ex-soldiers  and  ill-trained  partisans  into  the 

Eolice  force  in  Haiti.  They  already  have  uniforms.  I  believe  they  are 
eing  paid;  and  they  are,  in  effect,  part  of  that  police  force.  Some 
of  those  people  may  have  been  implicated  by  some  of  the  testimony 
in  some  of  these  assassinations,  and  for  us  to  be  using  taxpayers' 
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dollars  to  beef  up  a  police  force  that  has  these  kinds  of  thugs  is 
highly  questionable. 

1  would  like  to  add  one  more  thing.  I  hope  the  Administration  in 
the  future  and  Mr.  Dobbins  in  particular,  when  you  come  up  here 
don't  try  to  mislead  the  Congress  and  don't  equivocate.  If  we  ask 
you  a  question  and  you  want  to  go  into  closed  session  to  give  us 
an  answer,  give  us  the  answer,  but  don't  tell  us  that  something 
didn't  happen  when  it  did  because  we  know  damn  well  it  was  a  lie. 

Chairman  Oilman.  Thank  you,  Mr.  Burton.  We  will  take  your 
suggestion  under  advisement  and  will  be  consulting  with  our  com- 
mittee members  before  we  undertake  any  further  action  subject  to 
approval  by  the  committee. 

Mr.  Payne. 

Mr.  Payne.  Thank  you  very  much.  I  am  subject  to  the  approval 
of  the  committee? 

Chairman  Oilman.  Strike  that  from  the  record. 

Mr.  Payne.  I  didn't  know  why  we  are  swearing  people  in  here, 
and  I  didn't  know  what  that  meant. 

Let  me  ask  you  a  couple  questions. 

We  have  heard  a  lot  of  talk  about  how  much  money  we  have 
spent  and  how  poorly  this  money  has  been  used.  Could  you — ^per- 
haps one  of  you — just  describe  very  briefly  the  conditions  during 
the  last  year  of  the  Cedras-Francois  Oovernment,  what  was  hap- 
pening, what  was  the  human  rights  situation  and  the  size  of  the 
army? 

Mr.  Dobbins.  I  think  the  observers  estimated  that  perhaps  5,000 
people  were  killed  in  government-associated  repression  over  a  3- 
year  period,  if  I  remember  the  figure  correctly,  which  would  be 
about  1,500  people  in  that  category  a  year.  So  this  was  clearly  an 
exceptionally  difficult  and  exceptionally  repressive  period. 

In  addition,  toward  the  end  there  was  a  mass  exodus  of  people 
fleeing  Haiti,  nearly  20,000  of  whom  ended  up,  as  I  recall,  in  Ouan- 
tanamo. 

Mr.  Payne.  So  we  have  got  a  situation  where,  in  3  years,  5,000 
people  are — say  in  the  last  year  1,500  people  were  killed.  So  far, 
we  have  been  talking  about  a  death — and  every  death  is  certainly 
serious.  I  don't  think  that  we  spent  that  much  time  at  any  hearing 
of  the  Western  Hemisphere  Committee  during  the  last  year  com- 
pared to  the  amount  of  time  that  we  spent  here  on  this  one  killing 
for  the  1,500  killings  that  happened  during  that  last  year. 

Second,  let  me  ask  you  a  question,  Mr.  Perry.  Were  you  invited 
to  that  Western  Hemisphere  meeting  October  12 — whenever  it  was. 
Did  you  testify?  The  hearing  that  has  been  referred  to  so  much. 

Mr.  Perry.  No,  sir. 

Mr.  Payne.  OK.  I  just  wonder  if  you  would  have  been.  Being  the 
topic  of  the  discussion,  seems  it  would  simplify  matters  if  the 
Chairman  had  invited  the  FBI.  You  were  doing  the  investigation. 
Right? 

Mr.  Perry.  The  FBI  was  conducting  the  investigation  on  Bertin, 
yes,  sir. 

Mr.  Payne.  It  might  have  saved  a  lot  of  time  today.  Maybe  it  is 
an  afterthought,  but  if  I  were  chairing  perhaps  I  would  have 
thought  about  it,  about  the  questions  involved  in  the  investigation. 
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It  would  seem  to  make  sense  to  invite  the  FBI,  but  that  is  just  my 
view. 

Could  you  tell  me  about  the  section  chiefs,  the  Chiefs  *d  Section, 
as  the  30-day  reign  before,  and  are  they  still  in  existence,  and  how 
did  that  happen  if  they  are  not? 

Mr.  Dobbins.  Their  functions  were  terminated,  and  they  have 
been  replaced  by  elected  officials. 

Mr.  Payne.  Also,  could  you  tell  me  the  size  of  the  army  at  that 
time?  Could  you,  during  the  past  year  or  two? 

Mr.  Dobbins.  It  was  7,000  on  paper  and  6,000  present  for  duty 
when  the  American  forces  arrived. 

Mr.  Payne.  How  many  policemen  have  we  trained  so  far? 

Mr,  Dobbins.  I  believe  3,500  have  completed  training,  and  1,500 
are  in  training. 

Mr.  Payne.  3,500  and  1,500. 

Now,  if  we  withheld  money,  it  was  indicated  the  money  would  be 
withheld,  the  academy  would  have  to  close  down  more  or  less  and 
it  would  be  difficult  to  continue.  The  number  initially  was  higher 
than  5,000,  that  was  estimated  that  we  needed,  right?  I  think  they 
talked  initially  about  7,000  or  8,000  policemen? 

Mr.  Gelbard.  That  is  right.  Congressman.  But  eventually  the 
Haitian  Government  decided  that  it  could  not  sustain  the  ability  to 
provide  salary  payments  for  a  much  larger  number,  given  the  pov- 
erty of  the  country.  So,  on  that  basis,  they  came  back  to  us  and 
asked  us  to  reduce  the  initial  number  of  Haitian  National  Police  to 
be  trained. 

Mr.  Payne.  And,  actually,  wouldn't  it  seem  to  make  absolutely 
no  sense  for  us  to  close  down  a  process  after  investing  the  amount 
of  money  into  it  by  withholding  of  the  final  funds?  It  is  like  a 
bridge  that  is  three-quarters  built. 

Mr.  Gelbard.  We  agree  completely. 

Mr.  Payne.  All  right.  I  see  my  time  has  expired.  The  red  light 
means  your  time  is  expired,  so  I  guess  I  will  have  to  stop. 

Thank  you,  Mr.  Chairman. 

Chairman  GiLMAN.  Thank  you,  Mr.  Payne. 

Mr.  Goss. 

Mr.  Goss.  Thank  you,  Mr.  Chairman. 

I  am  very  concerned  about  the  relationship  of  the  new  president, 
President  Preval,  and  the  new  chief  of  the  police,  who  is  likely  to 
be  Mr.  Celestin,  a  man  who  is  having  trouble  getting  confirmed  by 
the  Haitian  parliament. 

There  is  some  very  interesting  commentary  in  the  New  York 
Times  in  a  recent  article  about  that.  Members  of  parliament, 
spe^ng  £monymously  for  fear  of  retaliation,  have  complained  that 
violence  flourished  under  the  management  of  the  new  chief.  Colonel 
Celestin,  and  so  forth.  That  is  an  area  I  want  to  take  up  because 
it  is  directly  relevant  to  our  investigation  and  our  hopes. 

I  want  to  take  up  another  issue — the  reports  about  the  com- 
mando-style assassinations  reported  by  the  OAS  Ambassador  Colin 
Granderson.  I  want  to  know  what  information  we  have  on  the  asso- 
ciation between  those  reports  and  the  Bertin  investigation. 

But,  in  particular,  I  want  to  go  to  specifics  with  you  now,  if  I 
may,  and  ask  Ambassador  Dobbins  some  direct  questions.  The  first 
is,  who  has  been  the  director  of  the  Interim  Public  Security  Force? 
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Mr,  Dobbins.  Major  Danny  Toussaint. 

Mr.  Goss.  Has  Mr.  Toussaint  been  appointed  to  be  the  new  direc- 
tor of  the  judicial  police? 

Mr.  Dobbins.  So  we  understand. 

Mr.  Goss.  Do  the  police  have  jurisdiction  over  the  special  inves- 
tigation unit? 

Mr.  Dobbins.  It  is  not  clear  the  unit  had  a  direct  line  to  the  chief 
of  police  without  going  through  any  subordinate.  That  was  under 
the  old  system,  and  I  guess  we  have  to  answer  that  we  don't  know 
whether  the  new  director  would  maintain  that. 

Mr.  Goss.  Do  you  think  there  is  a  possibility  that  Mr.  Toussaint 
will  have  jurisdiction  or  some  participation  in  the  special  investiga- 
tion unit? 

Mr.  Dobbins.  Yes. 

Mr.  Goss.  Is  the  special  investigation  unit  charged  with  the  in- 
vestigation of  political  murders  that  have  occurred  in  1994  and 
subsequently? 

Mr.  Dobbins.  Yes. 

Mr.  Goss.  Do  you  have  any  evidence  that  Mr.  Toussaint  was  in- 
volved in  any  of  the  political  violence? 

Mr.  Dobbins.  Mr.  Con^essman,  testimony  about  any  particular 
individual  would  be  derived  either  from  intelligence  material  or 
from  sensitive  law  enforcement  material  or  from  other  material 
which  I  would  recommend  be  gone  into  in  closed  session. 

Mr.  Goss.  If  you  would  decline  to  answer  I  would  agree,  on  the 
degree  of  sensitivity.  I  would  respect  your  judgment.  And  I  would 
draw  the  conclusion  that  should  your  answer  have  been  yes  it 
would  seem  that  we  would  be  in  a  quandary  about  how  we  have 
somebody  who  may  be  linked  up  with  violence  doing  the  investiga- 
tion of  himself  and  his  friends.  That  is  an  area  of  some  great  con- 
cern. 

I  say  that  and  I  will  just  signal  that  we  will  continue  this  con- 
versation either  in  this  committee  in  closed  session  or  in  other  com- 
mittees that  will  be  dealing  with  this,  because  this  is  an  area 
where  we  have  said  before  that  we  are  taking  steps  to  weed  out 
individuals  who  are  suspected  of  violence;  and  it  seems  to  me  that 
if  we  get  near  the  top  of  the  chain  we  have  got  to  be  extra  diligent 
in  making  sure  that  the  record  is  very,  very  clear;  and  apparently 
it  is  not. 

Thank  you,  Mr.  Chairman. 

Chairman  Gilman.  Thank  you,  Mr.  Goss. 

Mr.  Moran. 

Mr.  Moran.  Thank  you,  Mr.  Chairman. 

First  of  all,  Mr.  Chairman,  I  seek  unanimous  consent  to  include 
in  the  record  at  this  point  a  communication  from  the  State  Depart- 
ment to  Mr.  Hamilton  dated  January  3,  1995. 

Chairman  Gilman.  Is  that  the  letter  we  previously  entered? 

Mr.  Moran.  I  would  ask  staff. 

Chairman  Gilman.  All  right.  The  letter  is  received.  Do  we  have 
copies  of  it? 

Mr.  Moran.  I  think  you  do. 

Chairman  Gilman.  OK 

Mr.  Moran.  They  were  at  our  desk.  Apparently,  it  was  just  not 
formally  put  into  the  record. 
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Chairman  GiLMAN.  Yes.  Proceed. 

Mr.  MORAN.  Mr.  Chairman,  as  I  have  sat  here  there  has  been  a 
clear  attempt  to  impHcate,  even  directly  accuse,  President  Aristide 
of  being  involved  or  perhaps  even  directing  these  murders.  The  fact 
is  that  we  have  been  given  absolutely  no  evidence  that  would  cause 
any  prosecutor  to  go  into  a  court  of  trial  in  this  country  or  obvi- 
ously in  Haiti  in  an  attempt  to  make  such  a  connection.  It  is  as 
though  you  are  charging  President  Nixon  because  Robert  Kennedy 
got  assassinated. 

I  don't  see  any  tighter  evidence  than  the  motivation  that  was  dis- 
cussed. Obviously,  you  would  pursue  anybody  that  had  any  motiva- 
tion, but  under  direct  questioning  the  answer  has  been  no,  there 
is  no  connection.  And  I  can  understand  why  the  attempt  is  being 
made,  but  I  certainly  think  that  it  is  wrong  and  irresponsible. 

Chairman  Oilman.  Mr.  Moran,  are  you  asking  a  question? 

Mr.  Moran.  Now  I  am  going  to  get  to  my  question.  That  was  the 
context. 

The  second  issue  though  that  has  disturbed  me  is  that,  in  addi- 
tion to  accusing  President  Aristide,  Mr.  Dobbins,  our  lead  witness, 
was  just  accused  of  lying.  I  have  the  testimony  that  was  given  in 
a  subcommittee  of  this  committee,  and  it  is  clear  that — at  least  in 
my  mind — ^that  Mr.  Dobbins  did  not  lie.  He  said  that  he  has  not 
been  briefed  by  the  FBI — excuse  me,  I  will  use  the  exact  words: 
The  FBI  has  not  briefed  me  or,  as  far  as  I  know,  anybody  else  in 
the  Administration  on  their  findings.  They  are  still  conducting 
their  investigation  and  as  far  as  I  know  have  not  come  to  a  conclu- 
sion. 

Clearly,  he  was  briefed  on  the  investigation  itself  but  not  on  the 
findings. 

So,  Mr,  Dobbins'  testimony  appears  to  be  entirely  accurate  and 
if  I  were  he,  I  would  certainly  taflce  offense  at  any  suggestion  that 
it  was  not.  We  have  not  seen  any  testimony  to  that  extent. 

Now,  a  third  issue  that  I  want  to  bring  up — it  will  be  in  the  form 
of  a  question  of  the  panelists — is  if  this  $5  million  is  withheld  for 
training  of  the  Haitian  National  Police  who  does  it  assist?  It  seems 
to  me  that  the  money  being  used  to  train  the  police  is  to  avoid  situ- 
ations such  as  gave  cause  for  this  hearing  today.  We  are  attempt- 
ing to  professionalize  them,  in  the  words  of  the  witnesses,  to  make 
sure  that  they  are  nonpartisan,  that  they  are  the  type  of  police  that 
we  use  and  rely  upon  to  provide  our  security  in  this  country.  We 
withhold  the  funds,  we  don't  achieve  that  objective. 

Now,  I  made  two  points  as  well  as  a  question,  and  you  can  re- 
spond to  the  other  points  if  you  would  like  to. 

I  would  like  to  start  with  Mr.  Waxman  because,  at  one  point,  Mr. 
Waxman  was  interrupted  before  he  could  give  an  answer  that  I 
thought  was  pertinent.  Mr.  Waxman,  would  you  like  to  address 
that,  representing  the  Department  of  Justice? 

Mr.  Waxman.  Thank  you.  I  would  like  to  answer  your  direct 
question  but  also  make  the  point  and  illuminate  for  the  committee 
the  context  in  which  Ambassador  Dobbins,  Director  Perry  and  I 
went  down  to  Haiti  on  the  weekend  of  the  4th  of  July  and  the  pur- 
pose for  meeting  with  President  Aristide,  and  the  incident  in  which 
Mr.  Perry  and  I  felt  that  there  was  a  portion  of  a  session  that  we 
had  with  the  agents  in  the  FBI  command  post  that  we  preferred 
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he  not  attend.  There  have  been  so  many  references  to  it  perhaps 
it  would  be  helpful  if  I  explain  what  happened. 

Mr.  MoRAN.  Thank  you.  It  was  that  answer  that  Mr.  Burton  in- 
terrupted. I  did  want  you  to  conclude  that.  Thank  you. 

Mr.  Waxman.  The  FBI  was  asked  to  go  down  on  an  urgent  basis 
and  went  down  and  was  on  the  ground  in  Port-au-Prince  to  do  the 
crime  scene  investigation  within  the  day,  by  5:30  the  next  morning. 
They  had  a  full  contingent  set  up  to  conduct  an  investigation  in  a 
country  which  at  the  time,  by  all  accounts,  had  literally  no  means 
to  do  crime  scene  investigations,  had  no  effective  police  structure, 
et  cetera,  et  cetera. 

By  late  June,  1995,  the  FBI  had  brought  its  investigation,  which 
was  organized  in  quite  a  methodical  way,  to  the  point  where  they 
felt  it  necessary  and  desirable  to  question  certain  members  of  the 
IPSF  because  other  information  they  had  gotten  in  the  investiga- 
tion suggested  these  12  or  13  individuals  may  have  information 
leading  to  conclusions  about  who  committed  these  assassinations. 

They  conducted  a  few  of  those  interviews  of  the  IPSF,  but  some 
of  the  conditions  that  cropped  up  in  connection  with  those  inves- 
tigations, those  examinations,  agents  on  the  ground  began  to  ques- 
tion whether  or  not  they  had  the  full  support  of  the  Haitian  Gov- 
ernment in  what  they  were  doing  and  also  whether  or  not  they 
were  going  to  be  allowed  to  continue  freely  to  continue  their  inves- 
tigation. 

The  Director  of  the  FBI  communicated  those  concerns  to  the  At- 
torney General.  The  Attorney  General  asked  me  if  I  would  go 
down,  meet  with  the  agents  to  determine  what  the  problems  were, 
and  then  meet  with  President  Aristide  in  order  to  determine 
whether  the  FBI  could  conduct  the  kind  of  professional,  nonpoliti- 
cal  law  enforcement  investigation  that  it  believed  it  had  been  asked 
to  do  and  the  only  kind  of  mvestigation  that  the  Attorney  General 
would  support  the  use  of  her  personnel  in. 

I  met  Bill  Perry  on  that  flight  down  there  with  Jim  Dobbins,  and 
on  the  flight  down  we  talked  about  the  FBI's  perceptions  of  some 
of  the  roadblocks  that  appeared  to  have  been  placed  in  its  efforts 
to  interview  these  IPSF  officers. 

When  we  got  to  Port-au-Prince  and  before  we  met  with  President 
Aristide,  Bill  Perry  and  I  went  to  the  FBI  command  post  to  talk 
with  the  agents,  get  to  know  them — it  was  my  first  trip  to  meet 
them  in  Haiti — and  to  learn  firsthand  from  them  whether  they  had 
concerns  about  their  personal  safety,  and  specifically  what  concerns 
they  had  about  the  extent  to  which  their  investigation  was  being 
blocked  or  hampered  or  could  be  helped  in  any  way  and  also  to  find 
out  from  them,  frankly,  some  fairly  confidential  information  about 
the  ongoing  law  enforcement  investigation,  the  quality  of  their 
sources,  the  perceived  safety  of  their  sources,  the  absence  of  a  wit- 
ness protection  program  of  any  sort  and  what  we  could  do  perhaps 
to  get  one  generated. 

For  that  discussion  I  felt  then  and  I  feel  now— and  I  know  Direc- 
tor Perry  agrees  because  we  discussed  it  at  the  time — that  it  would 
be  inappropriate — ^highly  inappropriate  to  have  a  senior  member  of 
another  agency  of  the  United  States  that  does  not  have  law  en- 
forcement responsibilities  to  participate  in  that  kind  of  a  discus- 
sion, and  I  asked  Ambassador  Dobbins  if  he  wouldn't  mind  going 
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to  the  embassy  and  letting  us  catch  up  with  him  after  Bill  and  I 
had  an  opportunity  to  talk  wdth  the  agents  and  the  agents  in 
charge  down  there.  We  did  that. 

Following  that  meeting  which  Ambassador  Dobbins  did  not  at- 
tend, the  three  of  us  and  Ambassador  Swing  met  with  President 
Aristide  and  some  of  his  advisors  in  Haiti.  I  was  the  principal 
spokesman  at  that  meeting,  which  is  the  only  meeting  I  have  had 
with  President  Aristide  or  anybody  else  in  the  Haitian  Government 
on  this  subject. 

I  laid  out  for  him  the  concerns — the  great  desire  of  the  Attorney 
General  that  the  FBI  be  allowed  to  continue  its  investigation  to  the 
point  at  which  it  could  go  no  further  and  to  do  so  in  a  thorough 
and  impartial  manner  consistent  with  the  way  in  which  the  FBI 
does  investigations  in  the  United  States,  recognizing  that  we  have 
no  compulsory  process  in  Haiti,  no  witness  protection  program  in 
HEiiti,  no  means  of  obtaining  search  warrants,  et  cetera,  et  cetera. 
President  Aristide  was  very,  very  supportive  of  that. 

I  explained  to  him  that  in  the  course  of  trying  to  conduct  these 
interviews  of  IPSF  officers  the  agents  were  reporting  that  they  had 
received  communications  from  the  Haitian  Grovernment  that  before 
the  Bertin  investigation  could  go  further  the  FBI  had  to  agree  to 
investigate  20  other  political  assassinations  that  had  occurred  over 
the  past  few  years  and  also  that  in  contacting  and  interviewing 
Haitian  Government  employees  and  these  IPSF  officers  or  employ- 
ees, that  the  FBI — since  we  were  down  there  to  assist  the  Haitian 
Grovemment,  the  FBI  should  arrange  these  interviews  through  the 
Haitian  Government  and  permit  Haitian  Government  officials  to  sit 
in  on  the  interviews. 

We  explained  to  President  Aristide  utterly  unambiguously  be- 
cause we  were  concerned  about  not  only  the  perception  but  the  ac- 
tuality of  doing  an  impartial  law  enforcement  investigation — that 
while  we  recognize  that  we  were  there  to  assist  the  Haitian  Min- 
istry of  Justice  to  do  an  investigation,  it  could  not  do  itself,  we  had 
to  insist  that  when  we  wanted  to  contact  Haitian  Government  offi- 
cials we  do  so  without  prearrangement  of  the  Haitian  Government, 
without  even  telling  the  Haitian  Grovernment  in  advance  who  we 
were  going  to  be  interviewing  and  without  any  Haitian  Govern- 
ment officials  present. 

And,  also,  we  respectfully  declined  to  extend  the  FBI  investiga- 
tion to  include  10,  20  or  30  or  40  other  murderers.  We  explained 
we  were  requested  to  do  one,  we  wanted  to  try  to  do  a  good  job  on 
one,  and  that  is  what  we  wanted  to  limit  ourselves  to. 

I  think  it  is  fair  to  say  that  there  was  agreement  by  President 
Aristide  with  the  conditions  that  we  had  laid  out  for  him  on  the 
terms  under  which  the  FBI  investigation  would  continue;  and  in 
fact  our  agreement  is  memorialized  in  a  letter  that  Ambassador 
Swing  sent  to  President  Aristide  on  July  11  the  following  week 
which,  if  it  is  not  part  of  the  record,  I  would  offer  to  be  part  of  the 
record  if  it  would  be  of  use  to  the  committee.  That  I  hope  lays  the 
groundwork  for  both  the  meeting  from  which  Ambassador  Dobbins 
was  excluded  and  the  nature  of  the  concerns  we  had  that  prompted 
my  visit  with  President  Aristide  and  the  resolution  of  those  issues. 

[The  information  referred  to  appears  in  the  appendix.] 
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Mr.  MORAN.  It  certainly  doesn't  sound  conspiratorial.  It  sounds 
understandable. 

Mr.  Chairman,  obviously,  I  will  not  ask  any  other  questions,  but 
I  wonder  if  we  could  get  a  quick  response  that  was  elicited  from 
the  other  members  if  they  have  anything  to  add.  They  may  not 
want  to  add  anything  or  respond  to  the  question. 

It  is  with  regard  to  the  $5  million.  Apparently,  there  is  an  assent 
the  $5  million  is  not  going  to  achieve  any  of  our  mutual  objectives 
if  it  is  not  used;  and  if  it  was  used  in  fact  it  would  not  be  particu- 
larly to  the  benefit  of  President  Aristide  but  to  the  benefit  of  Amer- 
ican policy  to  professionalize  the  police  force.  I  assume  that  is  con- 
sistent. 

Mr.  Burton.  Mr.  Chairman,  I  don't  want  to  interrupt  my  col- 
league from  Virginia,  but  I  have  more  questions  that  I  have  to  ask, 
and  I  would  like  to  have  his  questioning  be  terminated  relatively 
soon. 

Mr.  Mohan.  How  about  now? 

Mr.  Waxman.  I  would  just  like  to  say,  since  I  have  the  micro- 
phone, from  the  ICITAP  perspective,  the  Department  of  Justice 
ICITAP  must,  when  it  goes  into  a  foreign  country  training,  be  per- 
mitted to  do  so  in  a  complete  and  impartial  manner.  We  are  actu- 
ally quite  proud  of  the  police  training  that  has  gone  on  at  the  Hai- 
tian Police  Academy  to  date.  We  would  be  very,  very  disappointed, 
to  say  the  least,  if  we  were  not  able  to  continue,  at  a  minimum, 
the  final  2  months  of  training  which  will  get  the  Haitian  National 
Police  force  up  to  the  5,000  level.  I  mean,  I  don't  see  what  interest 
would  be  served 

Chairman  Oilman.  Mr.  Waxman,  is  the  FBI  prepared  to  return 
to  complete  their  investigation  if  the  obstacles  are  withdrawn? 

Mr.  Waxman.  Well,  I  will  be  sure  to  reserve  to  Bill  Perry  the  FBI 
answer,  but  if  I  can  just  explain,  Mr.  Chairman 

Chairman  Oilman.  I  am  asking  you,  is  the  Attorney  Oeneral  pre- 
pared to  recommend  the  FBI  further  conduct  its  investigation  if  the 
obstacles  that  you  referred  to  are  taken  care  of? 

Mr.  Waxman.  The  Attorney  Oeneral  has  recommended  and  has 
decided  that,  given  the  nature  of  the  obstacles  as  they  exist  now — 
and  I  hope  you  permit  me  to  explain  what  they  are,  at  least  as  we 
perceive  them — the  best  course  for  the  continuation  of  the  Bertin 
investigation,  and  particularly  FBI  involvement,  is  for  the  FBI  to 
provide  support  to  a  continued  Investigation  of  the  Bertin  inves- 
tigation that  is  being  conducted  by  the  special  investigations  unit 
under  the  supervision  of  the  U.N.  CIVPOL. 

What  caused  the  FBI  to  conclude  that  we  can't  really  go  produc- 
tively any  further  is  that  after  our  meeting  with  President  Aristide 
at  which  there  was  an  agreement  that  the  FBI  could  contact  any- 
body in  the  government  it  wanted  without  pre-notice  and  without 
any  involvement  of  the  Haitian  Oovernment,  a  set  of  lawyers 
emerged  purporting  to  represent  the  13  individuals  that  the  FBI 
wanted  to  interview.  The  lawyers  indicated  that  they  would  be 
pleased  to  have  their  clients  interviewed  by  the  FBI  but  only  if 
there  was  a  transcript  of  the  interviews,  if  the  lawyer,  the  same 
lawyer,  was  present  for  all  of  these  interviews,  the  questions  were 
submitted  in  advance,  a  number  of  conditions  which — and  I  will  let 
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Mr.  Perry  speak  to  it — the  FBI  felt  were  not  consistent  with  the 
kind  of  professional  investigation  it  wanted  to  conduct. 

The  lawyers  all  represented  that  they  were  private  lawyers  being 
paid  to  represent  those  private  individuals  and  that  they  had  no 
connection  with  and  were  not  taking  direction  from  the  Haitian 
Government. 

Mr.  Burton.  Would  the  Chairman  yield?  Would  the  gentleman 
yield  on  that? 

Chairman  GiLMAN.  Be  pleased  to. 

Mr.  Burton.  It  is  my  understanding  that  those  legal  fees  were 
being  paid  by  the  Haitian  Government.  If  that  is  the  case,  why 
would  you  say  they  were  independent  of  the  Haitian  Government? 

Mr.  Gejdenson.  Does  the  gentleman  have  evidence  to  that  na- 
ture? 

Chairman  GiLMAN.  Regular  order. 

The  gentleman  has  yielded  to  Mr.  Burton  for  a  question,  and  let's 
go  on. 

Mr.  Burton.  Mr.  Dobbins,  did  you  ever  see  cable  transmissions 
to  the  effect  that  those  legal  fees  were  paid  for  by  the  Haitian  Gov- 
ernment? 

Mr.  Dobbins.  I  think  they  were. 

Mr.  Burton.  I  rest  my  case.  For  you  to  say  they  were  independ- 
ent of  the  Haitian  Government,  these  13  people  are  being  defended 
by  the  Haitian  Government  itself  in  these  assassinations. 

Mr.  Waxman.  I  don't  want  to  get  into  a  quibble  with  the  Con- 
gressman. We  drew  a  distinction  when  we  met  with  President 
Aristide  because  it  is  a  distinction  that  we  honor  in  this  country. 
In  our  criminal  justice  system,  for  example,  the  government  pays 
for  the  defense  of  most  defendants  in  this  country,  but  they  owe 
their  fiduciary  responsibility  to 

Mr.  Burton.  Well,  if  I  might  interrupt  briefly. 

Chairman  GiLMAN.  Mr.  Burton,  you  have  an  opportunity  for  a 
second  round. 

Mr.  Burton.  But  this  is  relevant  at  this  particular  time,  because 
he  just  made  the  point  that  these  cases  that  were  being  tried  were 
independent  of  the  government.  But  the  government  was  paying 
the  legal  fees  to  defend  these  people  who  were  accused  of  murder, 
political  assassinations. 

Now  my  question  is,  why  would  the  government  be  paying  the 
legal  fees  of  these  people  if  they  were  not  somewhat  involved? 

Mr.  Waxman.  Mr.  Chairman,  can  I  finish  answering  your  ques- 
tion? 

Chairman  GiLMAN.  Mr.  Moran's  time  has  expired. 

And,  Mr.  Waxman,  we  are  going  to  ask  you  if  you  will  put  on 
the  record  for  us,  submit  to  the  record,  the  names  of  the  attorneys 
who  were  involved  at  the  time  that  you  were  having  your  discus- 
sions with  Mr.  Aristide. 

Mr.  Waxman.  We  would  surely  do  that. 

Chairman  GiLMAN.  And  Mr.  Bereuter  is  recognized. 

[The  information  referred  to  appears  in  the  appendix.] 

Mr.  Waxman.  Can  I  just  say,  Mr.  Chairman,  I  had  not  yet  fin- 
ished the  answer  to  the  question  you  asked  me,  but  I  would  be 
pleased  to  at  an  appropriate  time. 

Chairman  Gilman.  Mr.  Bereuter. 
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Mr.  Bereuter.  Thank  you,  Mr.  Chairman. 

I  have  a  line  of  questioning,  Mr.  Dobbins,  related  to  the  death 
of  Madam  Durocher  Bertin.  If  you  could  answer  as  concisely  as  you 
can,  consistent  with  accuracy,  I  would  appreciate  it. 

The  media  reported  and  the  State  Department  has  confirmed 
that  before  Madam  Bertin  was  killed,  the  U.S.  military  uncovered 
a  plot  to  kill  her.  As  a  matter  of  fact,  the  committee  now  has  ob- 
tained a  letter  dated  March  22,  6  days  before  the  killing,  in  which 
Major  General  George  Fisher  informed  Haiti's  defense — Haiti's  jus- 
tice minister  about  a  credible  plot  to  kill  Madam  Bertin. 

My  first  question:  Did  the  Embassy  consider  the  Interior  Min- 
ister Beaubrun  to  be  seriously  implicated  in  the  plot? 

Mr.  Dobbins.  They  thought  that  the  allegation  was  a  very  seri- 
ous one  that  needed  to  be  looked  into.  So  I  think  the  answer  is  po- 
tentially yes. 

Mr.  Bereuter.  And  it  was  specifically  concern  about  the  Interior 
Minister? 

Mr.  Dobbins.  At  that  stage,  as  I  recall,  the  only  government  offi- 
cial that  was  alleged  to  be  rmplicated  was  the  Mmister  of  the  Inte- 
rior. 

Mr.  Bereuter.  Did  President  Aristide  look  into  the  Interior  Min- 
ister'^— Mr.  Beaubrun' s — role  in  the  foiled  plot? 

Mr.  Dobbins.  He  told  us  that  he  had  looked  into  it  and  that  he 
believed  that  the  charge  was  unsubstantiated. 

Mr,  Bereuter.  And  in  fact  that  is  true,  that  on  March  23,  the 
day  after  the  Major  General  Fisher  sent  the  letter,  according  to  a 
chronology  of  events.  President  Aristide  tells  Major  Greneral  Fisher 
and  Ambassador  William  Swing  that  he  has  looked  into  Beaubrun's 
involvement  in  the  Bertin  plot  and  concluded  that  the  Interior  Min- 
istry was  not  involved.  The  Justice  Minister,  who  was  supposed  to 
be  investigating,  apparently  didn't  know  that  the  Moise  brothers 
were  being  held  in  a  police  station  at  the  time,  and  so  that  day  Am- 
bassador Swing  cabled  the  State  Department  suggesting  calls  to 
Aristide  from  senior  Washington  officials  to  press  for  an  inquiry. 

Are  you  aware.  Ambassador  Dobbins,  that  Madam  Bertin's  hus- 
band has  said  that  his  murdered  wife  was  never  warned  explicitly 
of  the  murder  plot  against  her? 

Mr.  Dobbins.  Yes. 

Mr.  Bereuter.  A  fact  that  was  recently  confirmed  before  mem- 
bers of  this  committee  staff  by  a  U.N.  official  who  met  with  Madam 
Bertin  several  days  before  she  was  killed. 

Did  the  Embassy  or  the  Multinational  Force,  Ambassador  Dob- 
bins, confirm  with  Mrs.  Bertin  directly  that  the  Haitian  officials 
had  warned  her  of  a  plot  to  kill  her? 

Mr.  Dobbins.  I  believe  that  the  force  commander,  in  consultation 
with  the  Ambassador,  decided  that  it  was  the  Government  of  Hai- 
ti's responsibility  to  convey  the  warning,  that  they  asked  them  to 
do  so,  were  told  that  they  would  do  so. 

I  believe  they  were  also  told  that  they  had  done  so,  and  there's 
clearly  a  conflict  there. 

Mrs.  Bertin's  husband  and  I  believe  another  relative — there  were 
subsequent  conversations  between  Bertin  and  the  Minister  of  Jus- 
tice. No  one  else  was  present  at  them.  I  think  there  were  two.  The 
Minister  of  Justice   maintained  he   conveyed  the   warning.   Mrs. 
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Bertin's  relatives,  who  were  not  present  but  who  talked  to  her 
afterward,  say  that  he  didn't. 

Mr.  Bereuter.  If  in  fact  a  witness  suggested  to  the  U.S.  military 
that  in  fact  the  Interior  Minister  was  implicated,  directly  ordering 
assassination  of  Madam  Bertin,  doesn't  it  seem  strange  and  dere- 
lict in  our  responsibilities  that  we  didn't  convey  that  warning  di- 
rectly to  Madam  Bertin  rather  than  going  through  the  government, 
a  high  public  official  of  which  it  was  said  was  the  assassination 
implicator? 

Mr.  Dobbins.  I  think  in  the  aftermath  of  the  incident,  instruc- 
tions were  sent  to  make  sure  that  any — in  similar  situations  the 
warning  was  conveyed  directly  as  well  as  through  the  government. 

Mr.  Bereuter.  I  think  that  is  an  understatement.  Did  any  U.S. 
agency  inquire  whether  the  Interior  Minister  or  the  Justice  Min- 
ister, who  failed  to  fully  warn  Madam  Bertin  of  the  impending  as- 
sassination, were  involved  in  the  conspiracy  to  murder  Madam 
Bertin? 

Have  we  investigated  whether  or  not  the  Interior  Ministry  or  the 
Justice  Minister,  the  Justice  Minister  having  failed  to  warn  Mrs. 
Bertin  of  the  impending  assassination,  whether  or  not  they  were 
implicated  in  the  assassination  plot? 

Mr.  Perry.  The  conspiracy  to  assassinate,  the  one  you  talked 
about,  Congfressman,  before  the  Bertin  investigation,  was  not  an  in- 
vestigation which  we  conducted  in  the  FBI.  We  actually  conducted 
the  investigation  of  the  subsequent  murder. 

Mr.  Bereuter.  In  fact,  Mr.  Perry,  did  you  polygraph  the  people 
who  were  implicated  in  the  assassination  attempt? 

Mr.  Perry.  There  were  polygraphs  conducted.  Congressman. 

Mr.  Bereuter.  Do  you  consider  that  a  lead? 

Mr.  Perry.  To  polygraph,  yes,  sir. 

Mr.  Bereuter.  And  in  fact  did  you  polygraph  the  Justice  Min- 
ister? 

Mr.  Perry.  No,  Congressman,  we  did  not. 

Mr.  Bereuter.  Did  you  polygraph  the  Interior  Minister? 

Mr.  Perry.  No,  Congressman,  we  did  not. 

Mr.  Bereuter.  Why  not,  when  they  were  implicated  by  the  letter 
and  information  coming  to  Major  General  Fisher,  the  commanding 
general  of  the  multilateral  force? 

Mr.  Perry.  We  had  made  attempts  to  interview  the  Justice  Min- 
ister or  the  Minister  of  the  Interior  early  on  in  the  investigation, 
but  we  did  not  do  that  because  of  conditions  that  were  set  up  by 
the  government,  by  government  officials  in  Haiti  regarding  that 
interview. 

We  conducted  interviews  of  the  people  that  were  incarcerated  in 
that  conspiracy  plot  to  see  if  there  was  any  connection  with  the 
subsequent  murder  of  Bertin. 

Mr.  Bereuter.  I  should  correct  my  statement;  the  letter  to  Major 
General  Fisher  implicated  only  the  Interior  Ministry,  not  the  Jus- 
tice Minister.  But  if  the  Interior  Minister,  Mr.  Beaubrun's  role,  was 
an  FBI  lead  in  March,  why  wasn't  this  explained  to  Mr.  Burton's 
subcommittee  in  October  when  he  asked  if  there  were  any  leads? 

Mr,  Dobbins.  You're  asking  me? 

Mr.  Bereuter.  Ambassador  Dobbins. 


47 

Mr.  Dobbins.  The  fact  of  the  plot  that  the  minister  was  allegedly 
involved  in  was  a  matter  of  public  knowledge  which  had  been  com- 
mented on  in  the  open  by  the  State  Department,  among  others,  as 
I  recall,  and  there  was  no  subsequent  information  other  than  what 
was  in  the  public  record,  that  I  was  aware  of,  that  linked  that  to 
the  actual  murder. 

Mr.  Bereuter.  But,  Ambassador  Dobbins,  cables  were  sent  to 
the  State  Department  on  March  22  and  then  on  March  23  about 
the  letter  that  Major  General  Fisher  had  sent.  In  addition.  Ambas- 
sador Swing  suggested  to  the  State  Department  on  March  23  that 
high-level  calls  be  made  to  Aristide  by  senior  Washington  officials 
to  press  for  an  inquiry.  So  you  knew,  it  seems  to  me,  by  reading 
those  cables 

Mr.  Dobbins.  I  guess.  Congressman,  let  me  say,  the  FBI  was 
sent  down  there  because  the  murder  had  taken  place  in  the  context 
of  an  already  existing  alleged  plot,  which  potentially  involved  the 
Minister  of  Interior  and  which,  within  24  hours  of  the  FBI's  dis- 
patch, was  a  matter  of  public  record;  in  other  words,  that  the  Min- 
ister of  Interior  had  potentially  been  involved  in  a  plot  to  murder 
this  woman  a  week  before  she  was  murdered  was  then  public 
knowledge. 

Now,  my  understanding  is  that  the  FBI's  investigation  did  not 
turn  up  any  information  which  linked  the  minister  or  that  earlier 
plot  to  the  actual  plot  which  killed  her.  So  I  had  no  new  informa- 
tion on  that  minister  and  his  involvement  at  that  time,  and  indeed 
today.  I  didn't  have  any  information  that  hadn't  been  put  out  to  the 
press  in  March. 

Mr.  Bereuter.  I  do  think  that  one  result  of — whether  or  not 
Congress  has  been  fully  informed,  it  is  clear  that  a  woman  is  dead 
in  Haiti  because  we  didn't  inform  the  proper  people,  including  the 
lady,  about  the  alleged  assassination  attempt. 

Mr.  Dobbins.  Mr.  Congressman,  that  may  be  true,  but  it  depends 
on  whether  you  believe  the  Minister  of  Justice  or  Madam  Bertin's 
relatives  or  whether  Madam  Bertin  told  her  relatives.  It  may  be 
true,  I'm  not  disputing  that  it  may  be  true,  and  because  it  may  be 
true,  it's  not  going  to  happen  that  way  again. 

Mr.  Bereuter.  Of  course  it  is  not  just  the  relatives.  We  have  a 
man  who  gives  the  details  of  the  person  who  was  a  triggerman, 
hired  by  the  Interior  Minister  to  make  the  assassination,  that  came 
to  the  attention  of  Major  Greneral  Fisher.  General  Fisher  relayed 
that  properly,  and  Ambassador  Swing  seems  to  have  properly  con- 
veyed that  information  to  the  State  Department  and  made  sugges- 
tions about  what  should  happen  thereafter. 

Mr,  Dobbins.  And  that  happened;  all  of  that  happened. 

Mr.  Bereuter.  But  the  target  for  the  assassination  we  notified 
through  the  Grovernment  of  Haiti,  of  all  things. 

I  cannot  pursue  cable  traffic  any  further  without  violating  classi- 
fication, Mr.  Chairman,  so  I  yield  my  time. 

Chairman  GiLMAN.  Thank  you,  Mr.  Bereuter. 

Mr.  Gejdenson. 

Mr.  Gejdenson.  Thank  you,  Mr.  Chairman. 

Let  me  just  say  that  I  appreciate  the  work  that  some  of  my  col- 
leagues on  the  other  side  and  this  side  are  doing  to  try  and  make 
sure  that  the  process  toward  improving  the  democracy  in  Haiti 
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moves  forward.  And  clearly  any  government  or  government  oflficials 
involved  in  political  murders  threatens  a  democracy. 

But,  you  know,  I  think  I  am  somewhat  stunned  at  times,  and  I 
remember  what  happened  in  the  debate  in  Congress  when  the  de- 
mocracy in  Chile  was  removed  by  a  general,  a  number  of  people 
died  and  disappeared,  and  that  was  kind  of  defended  as  the  process 
toward  ending  communism  in  Chile,  moving  toward  democracy.  I 
wouldn't  do  that  here. 

But  I  do  think  that  it  is  important  to  look  at  this  record  and  un- 
derstand a  couple  of  things.  I  sometimes  get  the  sense  from  some 
of  my  colleagues  on  the  other  side,  not  Mr.  Bereuter,  but  some  of 
my  other  colleagues  on  the  other  side,  that  they  are  frustrated  that 
there  was  actually  an  election  in  Haiti. 

Am  I  correct,  Haiti  has  been  free  from  about  1800,  became  inde- 
pendent early  1800's;  is  that  correct? 

Mr.  Dobbins.  1804, 1  think. 

Mr.  Gejdenson.  And  how  many  times  has  been  there  a  free  elec- 
tion where  the  same  individual  didn't  just  get  reelected  or 
reappointed — has  it  ever  happened  before? 

Mr.  Dobbins.  1990. 

Mr.  Gejdenson.  1990.  So  now  we  have  had  another  election,  and 
prior  to  that,  from  1800,  it  never  happened. 

Mr.  Dobbins.  Don't  believe  so. 

Mr.  Gejdenson.  So  we  had  Mr.  Aristide  get  elected  in  what  you 
consider  basically  a  fair  election? 

Mr.  Dobbins.  Right. 

Mr.  Gejdenson.  And  you  believe  that  this  election  was  basically 
a  fair  election? 

Mr.  Dobbins.  It  wasn't  perfect,  but  it  was  free  and  as  fair  as 

Mr.  Gejdenson.  Elections  here  aren't  perfect  either.  There  is 
now  an  investigation  into  whether  the  Speaker  of  the  House  used 
his  resources  from  a  nonprofit  to  aid  his  political  process.  So  no 
elections  are  perfect. 

Let  me  ask  you  this.  The  other  question  then  becomes,  it  seems 
to  me,  do  we  ensure  a  greater  likelihood  of  a  better  process  in  the 
future  by  terminating  the  police  training  funds  and  ending  the  pro- 
gram, or  do  we  improve  the  likelihood  of  a  better  election  in  the 
future  by  continuing  the  police  training  funds? 

Mr.  Dobbins.  I  think  we  need  to  continue  the  funds,  but  I  think 
we  need  to  continue  them  based  on  an  understanding  with  the 
Government  of  Haiti  of  what  they're  going  to  be  used  for,  and  I 
think  in  my  testimony,  and  Bob  Grelbard's,  we  made  clear  that  that 
understanding  has  to  be  fairly  clear  and  fairly  carefully  drawn,  and 
it  certainly  excludes  harboring  criminals  in  that  police  department. 

Mr.  Gejdenson.  And  you  think  you  can  get  that  agreement? 

Mr.  Dobbins.  I  hope  so,  I  thmk  we've  made  a  good  deal  of 
progress  in  this  direction  over  the  last  year.  I  think  we  can  con- 
tinue to  do  so. 

Mr.  Gejdenson.  And  the  other  thing  I  look  for  here  is  alter- 
natives to  the  current  path.  I  mean  if  we  are  going  to  establish  de- 
mocracy over  the  long  haul  here,  it  seems  to  me  the  most  impor- 
tant thing  in  this  process,  obviously,  is  to  make  sure  that  political 
assassinations  end,  that  there  is  a  political  process  where  people 
who  get  elected  and  finish  their  term  then  stand  down. 
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So  this  was  actually  a  significant  step  this  time,  because  the  past 
President  could  have  made  the  argument  he  didn't  get  his  whole 
term  because  he  was  removed  and  could  have  tried  to  argue  for  a 
longer  period.  He  didn't  do  that  at  our  request,  I'm  sure. 

Are  there  other  things  we  can  do  to  help  try  to  ensure  the  demo- 
cratic institutions  are  built  in  Haiti?  I  understand  the  need  to  focus 
on  those  who  have  been  killed,  whether  it  was  in  Haiti  or  Chile  or 
Cuba  or  any  place  else.  We  are  against  political  assassinations.  I 
think  that  is  a  bipartisan  desire. 

What  are  the  things  we  can  do  to  make  sure  that  democratic  in- 
stitutions are  furthered?  We  took  a  step  forward  here  because  of 
the  courage  of  the  President  of  the  United  States.  That  shouldn't 
be  diminished.  What  can  we  do  more? 

Mr.  Dobbins.  Maybe  my  colleagues  want  to  add  something.  I 
think  by  this  intervention  and  by  the  assistance  we  provided,  we've 
given  Haiti  a  chance  to  turn  a  corner,  make  a  difference  and 
change  its  society.  We  can't  do  more  than  that.  We  can  continue 
to  do  that,  but  that's  all  we  can  do,  and  it's  going  to  be  their  deci- 
sions which  determine  whether  they  take  that  opportunity. 

Mr.  Gelbard.  If  I  could  add  to  that.  Congressman,  as  I've  said 
earlier  on  various  occasions  in  the  course  of  this  hearing,  histori- 
cally there  are  no  democratic  institutions  in  Haiti.  We  are  working 
really  from  the  ground  up.  We  have  only  been  training  the  police 
for  1  year. 

The  idea  of  establishing  an  apolitical,  objectively  selected,  care- 
fully selected  police  force,  is  innovative  in  Haiti.  There  is  no  justice 
sector,  per  se.  I  believe  that  the  core  of  any  democracy  is  really  the 
justice  sector.  Democratic,  community-oriented  police,  judiciary, 
penal  institutions,  and  the  kind  of  legal  framework  that  allows  for 
those  entities  to  operate  in,  it  gives  the  people  confidence  that  they 
can  operate  in. 

We  are  just  beginning  to  work  with  the  Haitian  people  and  the 
Haitian  Government  to  try  to  make  these  things  a  reality.  So  are 
other  countries  and  other  multilateral  institutions.  Time  is  obvi- 
ously required. 

But — and  this  goes  back  to  what  I  was  hoping  to  answer  to  Con- 
gressman Moran  s  question — Haiti  is  a  neignoor  of  the  United 
States,  literally.  It  borders  on  the  U.S.  territorial  sea. 

We  need  to  be  able  to  have  democratic  prosperous  neighbors.  To 
do  that,  we  need  to  be  engaged  over  the  long  haul.  We  need  to  be 
able  to  assure  that  they  have  the  kinds  of  democratic,  political,  so- 
cial, economic  institutions  that  allow  that  country  to  prosper.  It's 
in  our  interest  in  every  way  possible,  so  we  need  to  stay  engaged. 

Mr.  Gejdenson.  Thank  you. 

Chairman  Gilman.  Mr.  Leach. 

Mr.  Leach.  I  just  want  to  return  to  one  old  point  and  raise  a  new 
one. 

There  is  a  distinction  raised  at  a  particular  meeting  that  the  Am- 
bassador was  apparently  excluded  from  because  he  didn't  need  to 
know,  and  it  was  his  term  of  art.  Frankly,  in  American  law  enforce- 
ment there  is  a  lot  of  confidentiality,  that  is  always  the  case,  and 
it  is  a  very  important  precept. 

Now,  in  law  enforcement  in  another  country  where  you  are 
brought  in  as  another  party,  it  is  a  very  different  circumstance. 
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And  I  raise  this  because  I  am  just  sitting  here  and  listening  to 
the  testimony.  It  appears  to  me  that  the  case  that  the  panel,  in 
tandem  in  a  sense,  is  making  is  that  the  U.S.  Ambassador,  rep- 
resenting the  Department  of  State,  was  excluded  from  certain 
knowledge  that  I  assume  would  be  very  relevant  to  his  job  perform- 
ance, and  in  being  excluded,  there  is  a  distinction  between  need  to 
know  and  a  considered  decision  to  refuse  or  to  be  ordered  to  refuse 
to  learn,  and  that  distinction  is  a  very  large  one. 

There  is  an  issue  here,  for  example,  that  Mr.  Bereuter  has 
raised,  that  is  extremely  profound,  and  that  relates  to  a  warning 
that  might  have  gone  to  an  individual  citizen  that  might  have 
saved  her  life. 

Presumably,  if  the  Department  of  State  had  had  certain  informa- 
tion, A,  about  a  particular  incident,  but  B,  about  a  pattern  of  oper- 
ation within  a  government,  they  might  have  well  gone  directly  to 
the  individual  instead  of  to  the  government,  and  so  I  think  it  is  a 
direct  relationship  kind  of  circumstance. 

So  one  of  the  questions  is,  as  we  are  training  people  to  do  police 
functions,  do  we  need  to  train  the  Department  of  State  about  who 
to  warn  and  how  to  warn  in  particular  circumstances?  And  that  is 
a  very  interesting  question  and  something  I  think  the  Department 
ought  to  think  through,  because  there  are  situations  like  Haiti  all 
around  the  world.  What  are  the  responsibilities  of  the  Department 
of  State  in  warning  individuals  from  which  intelligence  or  police  in- 
formation flows  through? 

I  only  raise  this  because  now  and  again  in  foreign  policy,  and  in 
all  life,  there  are  circumstances  where  people  choose  not  to  know 
in  order  not  to  be  accountable,  and  I  am  sitting  here  wondering  if 
that  is  part  of  the  case  here  or  whether  the  government  itself  chose 
for  the  individuals  that  they  shouldn't  learn  because  it  would  put 
them  in  a  more  delicate  position. 

And  I  have  to  tell  you,  as  someone  who  comes  from  the  Depart- 
ment of  State,  that  I  was  brought  up  in  an  era  where  the  U.S.  Am- 
bassador was  to  be  the  principal  representative  of  all  the  U.S.  Gov- 
ernment, the  Department  of  Justice  abroad,  as  well  as  the  Depart- 
ment of  State  abroad.  And  I  am  really  perplexed  at  this  notion  that 
Ambassador  Dobbins  can  appear  to  the  U.S.  Congress  and  say  I 
was  not  briefed  because  I  was  excluded  from  a  briefing.  I  find  that 
preposterous,  and  I  would  hope  both  the  Justice  Department  and 
the  State  Department  would  think  both  of  those  two  issues  more 
seriously  through. 

Mr.  Waxman.  Could  I 

Mr.  Leach.  Very  briefly. 

Mr.  Waxman.  I  didn't  know  if  you  wanted  a  response  or  not.  A 
lot  of  what  you've  said  I  think  is  really  right  on  target  and  address- 
es some  of  the  concerns  and  ambiguities  that  existed  in  this  situa- 
tion. 

Let  me  just  say  first.  Congressman,  the  incident  of  warning 
Madam  Bertin  was  something  that  occurred  prior  to  any  FBI  or 
Justice  Department  involvement,  so  we  can't  really  speak  to  that. 
The  particular — I  don't  want  the  committee  to  infer  from  my  state- 
ment that  Mr.  Perry  and  I  asked  Mr.  Dobbins  to  please  not  partici- 
pate in  our  meeting  when  we  went  down  there  to  meet  with  the 
station  people,  to  a  broader  statement  that  the  FBI  thought  it  was 
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operating  in  an  environment  in  Haiti  where  it  should  not  share  any 
information  with  the  Ambassador,  the  Deputy  Chief  of  Mission  or 
other  relevant  personnel  in  the  Embassy.  That  was  not  at  all  the 
case. 

It  is  true  that — and  you  will  certainly  appreciate  from  your  prior 
experience — that  the  FBI  does  not  have  intelligence  gathering  or 
dissemination  functions  abroad,  except  in  extremely  narrow  cir- 
cumstances, and  they  don't  apply  here.  They  were  sent  down  to  do 
a  law  enforcement  investigation  and  to  conduct  one  in  an  environ- 
ment very  different  than  in  the  United  States,  of  course,  because 
they  didn't  have  the  assistance  of  prosecutors  and  courts,  et  cetera, 
and  also  didn't  speak  the  language  and  didn't  have  any  contacts. 
And  in  order  to  enlist  the  support  of  Embassy  personnel,  the  U.S. 
military  there  and  other  agencies  that  were  down  there,  the  FBI 
agents  did  provide  regular  briefings  to  Embassy  personnel  and 
other  U.S.  Government  personnel  on  the  course  of  the  investiga- 
tion. 

That  fact  is  not  in  any  way,  I  suggest,  inconsistent  with  the  con- 
cerns I  had  about  Ambassador  Dobbins  from  Washington  coming 
and  sitting  and  listening  to  the  particular  questions  I  wanted  to 
ask  my 

Mr.  Leach.  Is  it  inconsistent  with  Ambassador  Dobbins'  testi- 
mony to  the  subcommittee?  I  mean,  he  has  suggested  that  neither 
he  nor  anyone  that  he  knew  of  was  briefed.  You  are  suggesting 
that  the  Embassy  was  continually  briefed,  which  means  the  State 
Department  was  continually  briefed,  which  means  that  he  must 
have  known, 

Mr.  Waxman.  Well,  I — on  the  ultimate 

Mr.  Leach.  Something  more  than  was  revealed  in  a  query  before 
a  subcommittee. 

Mr.  Waxman.  On  the  ultimate  issue  of  how  much  information 
Ambassador  Dobbins  personally  had,  I  have  no  information  to  re- 
late to  the  committee  other  than  I've  read  the  cables  that  your  staff 
has  seen,  and  Mr.  Dobbins  and  I  have  had  a  limited  number  of 
communications  ourselves. 

Mr.  Leach.  Fair  enough. 

Mr.  Waxman.  Let  me — if  I  may  just  finish — it  is  fair  to  say  that 
there  were  frequent  communications  and  exchanges  of  information 
in  Port-au-Prince  which  were  not  in  any  way  mirrored  in  Washing- 
ton, because  there  was  no  law  enforcement  need  to  do  so.  I  don't 
want  to  give  the  committee  the  misleading  impression  that  there 
was  a  free  exchange  of  information,  because  there  was  and  remains 
certain  information  in  the  FBI's  law  enforcement  investigation  that 
would  be,  in  its  view,  very  improper  to  relate,  even  on  the  ground, 

Mr,  Leach,  My  time  is  really  very  limited. 

Mr,  Waxman,  I'm  sorry,  I  see  I've  taken  most  of  it. 

Mr.  Leach.  Let  me  just  return  to  my  second  question  very  brief- 
ly, and  let  me  say,  as  someone  who  frankly  believes  our  policy  has 
been  more  successful  than  unsuccessful  in  Haiti,  in  that  tnings 
have  gone  better  than  they  might  well  have  gone  and  that  that  is 
a  larger  issue  that  we  have  to  deal  with,  but  I  think  it's  important 
that  we  also  ask  a  comment  from  the  other  side's  perspective,  and 
I'd  like  to  particularly  ask  this  of  Mr.  Perry. 
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I  have  before  me  a  press  release  from  the  counsel  to  the  Govem- 
ment  of  Haiti  in  which  the  following  statements  are  made.  The 
counsel  noted  a  long-standing  vendetta  and  smear  campaign  car- 
ried out  against  accused  Haitian  officials  by  certain  State  Depart- 
ment and  CIA  personnel.  The  counsel  also  noted  that  much  of  the 
old  information  against  them  which  was  passed  on  to  the  FBI  came 
from  the  same  persons  who  gave  the  CIA  false  information  about 
President  Aristide, 

The  counsel  also  said  that  the  FBI,  in  briefing  Haitian  investiga- 
tors 2  weeks  ago  on  their  results,  emphasized  repeatedly  that  tne 
accusations  were  only  that,  bare  allegations,  that  the  FBI  had  no 
supporting  evidence,  that  the  FBI  did  not  know  whether  the  accus- 
ers nad  an  ax  to  grind  or  were  lying,  that  the  FBI  told  the  Haitian 
Government  that  if  these  accusers  might  be  lying,  if  they  were, 
then  the  accused  were  wholly  innocent  people. 

My  question  to  you  is,  is  the  counsel  to  the  Government  of  Haiti 
correct?  For  example,  is  all  of  this  simply  a  vendetta  and  smear 
campaign  carried  out  against  the  accused  Haitian  officials  by  cer- 
tain State  Department  and  CIA  personnel?  Is  that  valid  in  your 
judgment,  Mr.  Perry? 

Mr.  Perry.  No,  sir,  I  believe  we  were  pursuing  an  investigation 
and  had  information  and  were  looking  to  interview  and  conduct 
further  investigation  toward  individuals  who  were  within  the  Grov- 
ernment  of  Haiti. 

Mr.  Leach.  And  so  this  characterization  in  total,  do  you  think 
this  is  a  fair  characterization,  this  press  release  from  the  counsel, 
or  is  this  characterization  about  what  you,  the  FBI,  told  Haitian  in- 
vestigators 2  weeks  ago,  was  that  a  valid  characterization  of  what 
the  FBI  told  Haitian  officials? 

Mr.  Perry.  I'm  not  exactly  clear  on — I'm  not  familiar  with  that. 
But  we  were  proceeding  along,  and  we  had  not  completed  our  in- 
vestigation. We  were  still  pursuing  the  investigation.  There's  still 
work  to  be  done.  And  that's  what  we  turned  over  and  told  them 
that,  in  terms  of  a  law  enforcement  entity  proceeding  on  the  inves- 
tigative path. 

Mr.  Leach.  I  appreciate  that. 

I  will  just  tell  you,  as  someone  who's  sitting  here  and  trying  to 
bring  all  these  facts  together,  I  mean  I  personally  think  that  this 
Administration  has  a  credible  case,  that  they  had  a  policy  that  has 
worked  better  than  many  of  us  suspected  it  might. 

On  the  other  hand,  it  appears  in  this  particular  instance  that 
there  is  somehow  a  letdown  of  the  guard  that  didn't  work  well,  and 
I  think  this.  Congress  has  every  reason  to  be  concerned.  And  so, 
somehow,  we've  got  to  tie  all  of  that  together  in  a  judgmental  way. 
And  you  know,  I  think  we're  all  lefl  in  a  little  bit  of  a  quandary. 

Thank  you. 

Chairman  Gilman.  Thank  you,  Mr.  Leach. 

We'll  proceed  with  the  second  round  of  questions.  Mr.  Perry,  did 
the  FBI's  findings  link  the  Bertin  killing  to  other  killings? 

Mr.  Perry.  There  was  linkage  between  the  Bertin  killing  and 
other  killings.  However,  the  FBI  just  investigated  the  Bertin  kill- 
ing. 

Chairman  GiLMAN.  Was  that  linkage  reported  to  the  State  De- 
partment or  to  our  Embassy  in  Haiti? 
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Mr.  Perry.  Yes,  it  was. 

Chairman  Oilman.  When  was  that  report  made? 

Mr.  Perry.  I  believe  sometime  in  June.  No,  sometime  in  July,  I 
believe.  Congressman. 

Chairman  Oilman.  And,  Mr,  Dobbins,  were  you  familiar  with 
that  report  of  the  linkage  of  the  Bertin  killing  to  other  killings? 

Mr.  Dobbins.  I  assume  I've  probably  seen  all  of  the  reports  that 
came  from  the  Embassy,  and  so  I'm  sure  that  the  one  you  referred 
to  is  among  those  that  I've  seen. 

I  alluded  in  my  testimony,  my  own  volunteered  testimony,  to  the 
fact  that  there  had  been  20  cases  that  fell  into  this  category.  So  the 
fact  that  this  was  a  broader  phenomenon  is  not  something  that  we 
sought  to  disguise.  Quite  the  contrary,  we  sought  to  allude  to  it  and 
to  indicate  that  it  needed  attention.  We  insisted  that  this  special 
investigative  unit  be  set  up  not  just  for  the  Bertin  case  but  for  the 
whole  range  of  cases  that  fell  into  this  category. 

Now,  in  terms  of  possible  evidence  linking  them  in  a  phvsical  evi- 
dentiary sense,  I  had  seen  State  Department  reports  wnich  were 
not  corroborated  here.  I  had  sought  briefings  here.  I  had  not  gotten 
it.  I  had  not  gotten  the  full  information.  The  question  that  was 
given  to  me  is,  has  the  FBI  found  anything?  And  my  answer  to 
that  was  to  sav  they  haven't  briefed  me. 

Chairman  Oilman.  Ambassador  Dobbins,  did  you  make  a  specific 
request  to  the  Attorney  General  for  such  briefing? 

Mr.  Dobbins.  I  made  requests  to  the  White  House  to  arrange 
interagency  briefings  so  that  the  relevant  agencies  could  sit  down 
and  be  updated  on  the  case. 

Chairman  Oilman.  Mr.  Waxman,  were  you 

Mr.  Dobbins.  Could  I  finish,  Mr.  Chairman? 

Chairman  Oilman.  Let  me  pursue  those  for  a  minute. 

Mr.  Waxman,  were  you  familiar  with  those  requests? 

Mr.  Waxman.  The  only  request  that  I  am  familiar  with,  the  only 
direct  request  for  a  briefing  on  the  FBI  findings  was  communicated 
to  me  by  either  Ambassador  Dobbins  or  Mr.  Clarke  of  the  National 
Security  Council  staff  sometime  in  mid-October,  and  which  was  at 
a  time  in  which  we  were  prepared  to  recommend  that  the  inves- 
tigation be  transferred.  And  pursuant  to  that  request  we  arranged 
a  classified  briefing  for  Mr.  Dobbins  and  for  Mr.  Clarke  of  the  NSC 
staff  within  a  few  days.  That  occurred  in  mid-October.  Prior  to 
that,  I  do  not  recall  any  requests  being  made  of  me  for  a  sub- 
stantive briefing  of  Mr.  Dobbins  or  anybody  else  in  Washington  on 
the  merits  of  the  Bertin  investigation. 

Mr.  Dobbins.  Could  I  complete  my  answer? 

Chairman  Oilman.  Mr.  Dobbins,  when  did  you  make  your  re- 
quest to  the  White  House  for  such  a  briefing? 

Mr.  Dobbins.  I  made  the  requests,  I  believe,  on  several  occasions 
in  the  period  from,  say,  April  or  May  through  September. 

Chairman  Oilman.  Did  the  White  House  respond  to  your  re- 
quests? 

Mr.  Dobbins.  Yes,  I  was  told — I  can't  remember  the  exact  words, 
but  the  upshot  of  it  was  that  they  would  prefer  not  to,  that  they 
regard  this  as  sensitive  law  enforcement  information,  and  since  the 
investigation  is  still  continuing,  they  would  prefer  not  to  brief  it 
more  widely. 
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Chairman  Oilman.  And,  Mr,  Dobbins,  do  you  recall  whether  the 
Embassy  regarded  the  Haitian  Government's  preconditions  for 
interviewing  13  Haitian  officials  by  the  FBI  as  legitimate  or  merely 
designed  to  frustrate  the  FBI's  investigation?  I'm  asking  you  if  you 
recall  the  cable  traffic  with  regard  to  those. 

Mr.  Dobbins.  I  don't  recall.  I  mean,  I  think  that  our  general  as- 
sessment— ^we  were  told  that  the  Haitian  constitution  required  this. 
Now,  the  case  was  a  somewhat  unique  one.  It's  the  only  time  I 
know  of  a  foreign  law  enforcement  agency  operating  in  Haiti.  We 
were  never  able  to  find  any  reference  in  the  law  or  constitution 
which  required  it. 

The  argument  that  since  the  investigation  wasn't  being  con- 
ducted under  Haitian  law  and  so,  since  they  didn't  have  the  protec- 
tion of  Haitian  law,  they  should  have  some  protection,  was  not  en- 
tirely invalid,  but  it  also  wasn't  entirely  persuasive.  We  reluctantly 
accepted  this  condition  as  a  basis  for  continuing,  and  we've  given 
you  the  correspondence  which  sets  this  out. 

Chairman  Oilman.  Did  the  Embassy  report  to  you  that  this  was 
a  major  sticking  point  in  our  relationsnips: 

Mr.  Dobbins.  No.  They  reported  it  as  a  major  obstacle  to  getting 
the  investigation  continuing.  That's  why  we  went  down  there  to 
break  it  loose.  I  don't  recall  it  being  reported  otherwise.  But  your 
staff  is  nodding  no.  Maybe  there's  a  cable;  and,  if  so,  I  can 

Ch£iirman  Oilman.  Mr.  Payne. 

Mr.  Payne.  On  the  meeting  that  you  said  that  was  held  there, 
it  was  indicated  that  you  were  not  briefed.  From  what  I'm  trying 
to  put  this  together,  the  investigation  was  ongoing?  Therefore — cor- 
rect me  if  I'm  wrong.  Therefore,  there  were  no  conclusions?  This  is 
a  continuing,  evolving  situation.  Do  you  have  the  answers  today? 
I  mean,  do  you  know  conclusively  that  you  could  have  someone  in- 
dicted and  convicted  today? 

Mr.  Perry.  It  is  not  conclusive  with  regard  to  an  indictment  and 
conviction.  No,  sir,  it's  not. 

Mr.  Payne.  Therefore,  all  this  time  about  whether  it  was  briefed 
or  not  briefed  on  conclusions  seems  to  be  just  a  real  waste  of  a  lot 
of  time,  because  it's  continuing,  evolving.  The  investigation  is  con- 
tinuing, correct? 

Mr.  Perry.  That's  correct. 

Mr.  Payne.  Now,  it  was  talked  about  difficulty  in  ascertaining  in- 
formation. Is  there  any  comparable  agency  in  Haiti  that  would 
interface  with  the  FBI,  that  could  do  the  types  of  things  that  you 
do  and  have  the  kinds  of  skills  and  the  equipment  and  know-how 
that  could  make  for  a  simple,  easy  investigation? 

Mr.  Perry.  I'm  not  very  familiar  with  the  situation  in  terms  of 
the  police  force  in  Haiti  as  to  their  capabilities  or  otherwise. 

Mr.  Payne.  Do  they  have  any  investigative  agencies  at  all? 

Mr.  Perry.  Yes,  sir. 

Mr.  Payne.  They  have  detectives  and  people  that  try  to  follow  up 
the  same  way  that  the  FBI  would  do  here 

Mr.  Perry.  Well,  the  special 

Mr.  Payne. — at  the  same  level? 

Mr.  Perry.  The  special  investigative  unit  was  formed  to  do  that, 
I  believe. 

Mr.  Payne.  But  it  wasn't  there  previously? 
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Mr,  Perry.  No,  it  was  not,  and  I'm  not  familiar  enough  with  the 
poHce  department. 

Mr.  Gelbard.  If  I  could  just  add.  Congressman,  the  special  in- 
vestigations unit  was  just  set  up,  and  it  was  set  up  specifically  at 
the  request  of  the  U.S.  Government  so  that  they  would,  indeed, 
have  a  capability  to  investigate  crimes  of  this  nature.  Prior  to  that, 
there  was  no  real  investigative  capability. 

Mr.  Payne.  I  guess  if  you  went  to  any  other  place,  you  would 
more  or  less  run  into  difficulty.  If  you  went  to  part  of  the  Soviet 
Union  to  do  an  investigation  on  some  alleged  assassination,  with- 
out having  the  infrastructure,  the  similar  situations  that  are  there 
in  Haiti,  you  would  probably  find  the  same  frustrations  in  trying 
to  put  things  together. 

Mr.  Perry.  Yes,  sir,  you  would  want  such  infrastructure. 

Mr.  Payne.  And  matter  of  fact,  would  you  be  surprised  if  it  was 
an  easy  investigation?  Just  the  reverse. 

Mr.  Perry.  That's  tough. 

Mr.  Payne.  I  mean,  everyone  seems  so  surprised 

Mr.  Perry.  You  never  can  tell,  sometimes,  how  an  investigation 
will  go. 

Mr.  Payne.  Yes,  everyone  is  so  surprised  that  it  is  a  difficult  in- 
vestigation. And  that  is  what  I  am  kind  of  surprised,  that  everyone 
is  surprised. 

In  your  investigation  have  you  investigated  any  of  the  activities 
of  the  alleged  victim  and  her  family  and  activities  that  they  may 
have  been  allegedly  involved  with? 

Mr.  Perry.  Yes,  Congressman,  we  did  look  at  that.  We  looked  at 
motivations  such  as  that. 

Mr.  Payne.  And  there  has  been  some  rumor  that  there  may  have 
been  in  the  family  of  this  person — that  in  other  words  it  didn't  nec- 
essarily and  specifically  have  to  be  a  political  person.  The  person 
just  happened  to  be  a  candidate,  but  that  you  don't  necessarily 
nave  to  conclude  that  the  killing  had  to  be  politically  motivated. 

Mr.  Perry.  You  don't  have  to — we  looked  at  many  motivations, 
and  we  explored  those  motivations. 

Mr.  Payne.  Were  there  any  truth  to  any  of  the  other  rumors? 

Mr.  Perry.  We  have  not  established  the  murder  of  Bertin  in  any 
motivation. 

Mr.  Payne.  Now,  you  know,  just  like  I  said,  it  was  said  that  the 
taxpayers'  money  should  not  be  spent  if  someone  in  a  government 
is  creating  situations  that  are  wrong,  I  guess  we  should  say.  And 
I  agree.  But  as  indicated  that  unfortunately,  you  know,  U.S.  tax- 
payers' dollars  have  been  spent  poorly  in  my  opinion  in  a  number 
of  places.  You  take  Zaire,  for  example,  where  our  government  sup- 

f>orted  the  murderous  Mobutu  for  decades,  I  mean  hundreds  of  mil- 
ions  of  dollars  and  some  of  the  atrocities  that  we  have  seen  in 
other  places.  I  think  it  is  all  wrong,  but  I  see  such  an  inordinate 
amount  of  interest  in  a  place  that  has  had  24  alleged  political 
killings  in  a  year,  where  the  previous  year  there  were  1,500.  And 
everyone  is  talking  about  how  bad  things  are  going.  You  know,  I 
am  just  still  trying  to  figure  out  what  the  whole  purpose  of  this 
hearing  is  about,  but  maybe  we  could  find  that  out  as  it  continues. 
I  don't  have  any  further  questions. 
Chairman  GiLMAN.  The  gentleman's  time  is  expired.  Mr.  Burton. 
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Mr.  Burton.  Thank  you,  Mr.  Chairman. 

Listening  to  further  testimony,  it  sounded  to  me  Hke  that  went 
all  the  way  up  the  chain  of  command  to  the  White  House,  and  the 
White  House  said  that  they  didn't  want  a  lot  of  this  information 
disseminated  to  the  State  Department  or  to  the  Embassy.  And  if 
that  is  the  case,  you  start  wondering  why  they  wanted  to  keep  a 
lid  on  all  that  information. 

Mr.  Dobbins.  I  don't  believe  that  was  the  case. 

Mr.  Burton.  I  am  not  sure  that  squares  with  some  of  the  infor- 
mation we  have.  On  July  the  3rd,  it  is  my  understanding.  Ambas- 
sador Dobbins,  Mr.  Perry  and  Mr.  Waxman  went  to  see  Mr. 
Aristide  to  talk  to  him  about  some  of  the  hurdles  they  had  to  get 
over  to  get  on  with  the  investigation.  It  seems  inconceivable  to  me 
that  the  members  at  that  meeting  would  not  know  what  was  going 
on.  I  don't  understand  how  you  could  be  at  a  meeting  when  you  are 
talking  about  the  impediments  to  an  investigation,  the  ambassador 
is  there,  the  FBI  is  there,  the  Justice  Department  is  there,  and  ev- 
erybody doesn't  know  what  is  going  on.  Because  you  have  got  to  be 
talking  about  it.  That  is  one  thing  that  concerns  me.  Second,  I  can't 
go  into  this,  I  can't  go  into  this.  Dobbins  "slugged",  that  means  it 
went  right  to  you. 

Mr.  Dobbins.  It  went  to  me.  You  don't  want  to  hear  the  reasons 
why  it's  on  there.  It  will  take  too  long. 

Mr.  Burton.  I  am  not  going  to  go  into  it,  but  the  point  is,  there 
are  numerous  cases  where  these  transmissions  coming  from  Wash- 
ington, referring  to  the  investigation,  going  into  the  details  of  the 
investigation,  went  to  you.  There  is  no  question  about  it.  I  am 
going  to  go  down  to  the  safe,  I  am  going  to  get  them  out  and  I  am 
going  to  read  each  one  of  them,  but  there  is  no  question  that  you 
have  to  have  information  about  what  was  going  on. 

Now  let's  go  back  to  the  statement  that  you  made  before  my  com- 
mittee. I  am  going  to  read  to  you  what  was  said.  I  said:  "You  men- 
tioned. Ambassador,  that  the  FBI  was  assisting  in  investigating 
some  of  these  alleged  political  assassinations,  including  the  killing 
of  Ms.  Bertin."  "Yes,"  you  said.  "She  was  gunned  down  in  the  mid- 
dle of  Port-au-Prince,  Main  Street,  as  I  understand  it."  That  is  my 
question.  You  said,  "Right." 

I  said,  "Because  of  the  traffic  jam,  have  they  found  anything?"  I 
said,  "Because  of  the  traffic  jam,  she  was  caught  there.  Have  they 
found  anything  about  that  yet?  Have  they  found  anything  about 
that  yet?  And  you  said,  "The  FBI  has  not  briefed  me  or,  as  far  as 
I  know,  anyone  else  in  the  Administration  on  their  findings." 

You  had  information.  You  chose  not  to  give  it  to  the  subcommit- 
tee and  so  you  kind  of  sidestepped  that  question  and  said  the  FBI 
hadn't  briered  you. 

The  fact  of  the  matter  is,  you  were  at  the  meeting  on  July  the 
3rd  with  the  President,  with  the  FBI,  and  with  the  Justice  Depart- 
ment. You  had  numerous  transmissions  coming  to  you,  and  you're 
the  ambassador  in  Haiti.  For  you  not  to  know  what  was  going  on 
questions  credulity.  I  don't  know  how  anybody  could  say  you  didn't 
know. 

Now,  the  other  thing  that  I  wanted  to  point  out  was  that 

Mr.  Dobbins.  I'm  sorry,  Mr.  Chairman,  I  really  insist  on  an  abil- 
ity to  answer  that  question. 
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Mr.  Burton.  I  will  let  you  respond  in  just  a  second. 

On  March  the  30th  on  another  issue,  the  State  Department  press 
release  states  that  the  U.S.  Grovernment  did  have  information  re- 
garding a  plot  to  assassinate  Ms.  Bertin.  The  information  was 
shared  with  the  Government  of  Haiti.  This  is  from  the  State  De- 
partment. Ms.  Bertin  was  informed  about  the  threat  and  an  active 
investigation  with  the  participation  of  the  MNF  was  under  way. 

I  don't  understand  why  she  wasn't  warned  by  the  State  Depart- 
ment. Mr.  Bereuter  pursued  that.  It  makes  absolutely  no  sense  to 
me.  The  only  person  who  was  supposed  to  tell  her  she  might  be  an 
assassination  target  was  the  government  that  might  want  to  assas- 
sinate her. 

And  the  last  thing  that  stretches  my  understanding  of  this  be- 
yond the  limits  of  human  understanding  is  that  after  the  assas- 
sination took  place,  the  people  who  were  under  investigation,  manv 
of  whom  you  couldn't  get  a  polygraph  from  because  they  wouldn  t 
take  it,  the  government  wouldn't  let  you  have  it,  they  are  rep- 
resented by  a  government  attorney  who  I  understand  helped  coach 
them  before  the  FBI.  We  have  transmissions  that  show  that  they 
were  actually  trying  to  coach  those  people  when  they  were  being 
questioned. 

Now  I  don't  understand  all  this.  Maybe  somebody  can  explain  it 
to  me,  but  it  sure  seems  like  to  me 

Mr.  WiDES.  Excuse  me 

Mr.  Burton.  You  are  not  on  the  panel. 

Chairman  Oilman.  Regular  order. 

Mr.  Burton.  It  seems  to  me  that  there  is  an  attempt  here  to 
keep  a  lid  on  this  thing  and  there  was  an  attempt  when  you  ap- 
peared before  our  subcommittee  to  keep  a  lid  on  it.  And  that  is 
something  that  we  cannot  tolerate  in  the  Congress  of  the  United 
States  before  my  subcommittee,  our  full  committee,  or  any  commit- 
tee. And  as  I  said  before,  I  think  it  is  a  sorry  state  of  affairs  when 
I,  as  a  subcommittee  Chairman,  or  the  Chairman  of  the  full  com- 
mittee has  to  start  thinking  about  swearing  in  every  government 
official  to  make  sure  we  get  the  straight  scoop  so  that  if  there  is 
any  attempt  to  cover  up  something,  we  can  take  positive  action.  I 
just  think  it  is  disgraceiul. 

Chairman  Oilman.  The  gentleman's  time  is  expired. 

Mr.  WiDES.  Mr.  Chairman,  excuse  me. 

Chairman  Oilman.  The  gentleman  is  out  of  order. 

Mr.  WiDES.  As  a  matter  of  personal  privilege 

Chairman  Oilman.  The  gentleman  is  out  of  order  and  if  you  con- 
tinue I  may  have  to  ask  you  to  be  removed  from  the  hearing. 

Mr.  WiDES.  I  would  like  to  testify  and  explain  why 

ChairmEin  Oilman.  What  is  the  gentleman's  name? 

Mr.  WiDES.  My  name  is  Burton  Wides.  I  am  counsel  for  the  Gov- 
ernment of  Haiti.  I  conducted  a  murder  investigation  for  them,  and 
I  sat  in 

Chairman  Oilman.  If  you  will  make  a  request  to  the  committee 
for  a  further  hearing  to  appear  as  a  witness,  we  will  consider  it. 

Mr.  WiDES.  I'd  be  happy  to  do  it  at  this  time. 

Chairman  Oilman.  Mr.  Ooss. 

Mr.  Dobbins.  Mr.  Chairman,  excuse  me,  please,  I  really  feel  I 
should  be  given  the  opportunity 
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Chairman  Oilman.  Thank  you.  The  gentleman's  time  is  expired. 
Mr.  Gross. 

Mr.  Goss.  Mr.  Chairman,  I  would  ask  unanimous  consent  that 
Major  General  Fisher's  letter  of  March  22nd  on  the  Bertin  killing 
be  included  in  the  record. 

Chairman  Oilman.  Without  objection. 

[The  information  referred  to  appears  in  the  appendix.] 

Mr.  Ooss.  Mr.  Chairman,  I  also  have  many,  many  questions.  I 
would  have  to  say  that  I  came  to  this  hearing  with  a  great  number, 
and  more  questions  have  been  raised  than  have  been  answered. 
And  I  know  we  are  going  to  have  an  opportunity  to  pursue  these. 
I  want  to  know  more  about  White  House  involvement  in  this.  I 
want  to  know  more  about  our  investment.  Our  colleague  from  New 
Jersey  wants  to  know  why  we  are  having  this  hearing.  I  would  sug- 
gest that  $3  billion  or  so  of  American  taxpayers'  dollars  invested 
in  building  democracy  in  a  friendly  neighboring  country  is  an  area 
of  legitimate  oversight.  I  am  very  concerned  that  things  are  not 
going  as  well  as  they  should  have  been,  and  perhaps  we  have  not 
had  an  entirely  accurate  scenario  given  to  us  by  the  Administration 
in  oversight.  But  I  am  more  concerned  right  now  about  getting 
straight  answers  on  some  things  that  bother  me  very  much. 

I  have  heard  too  much  inconsistency  here  today.  I  have  some  le- 
gitimate questions  about  whether  or  not  we  have  a  problem  with 
regard  to  Celestin  or  not.  I  think  that  is  a  very  serious  question 
for  us. 

I  think  the  question  I  asked  about  the  SIU  is  very  serious,  par- 
ticularly in  light  of  the  testimony  that  we  have  from  Mr.  Waxman 
and  Mr.  Perry,  that  those  are  the  people  we  will  be  cooperating 
with.  If  we  are  cooperating  with  perpetrators,  we  have  a  problem 
on  our  hands.  And  I  think  that  we  would  get  acknowledgment  of 
that. 

And  finally,  because  our  time  is  short,  Mr.  Chairman,  and  you 
have  been  extremely  generous,  I  will  just  tell  the  witnesses,  those 
who  will  be  coming  ^rward  to  other  committees  and  working  in 
closed  session,  that  I  do  have  further  questions.  I  would  like  to  ask 
Ambassador  Dobbins  if  he  could  submit  for  the  record  for  this  com- 
mittee evidence  of  communications  that  he  had,  either  by  telephone 
or  in  writing  or  any  other  way,  on  requests  for  FBI  briefings  or 
interagency  briefings  of  what  was  going  on  with  the  Bertin  inves- 
tigation by  the  FBI,  particularly  with  the  White  House  and  any  re- 
sponse he  got  from  the  White  House.  Because  I  noticed  that  part 
of  the  activity  that  was  happening  with  Haiti  these  days  is  lobby- 
ist-driven, and  I  also  notice  that  many  of  the  dollars  to  support 
those  lobbyists  are  taxpayers'  dollars.  That  bothers  me  as  well.  I 
think  it  is  an  area  of  legitimate  concern  for  another  hearing. 

Chairman  Oilman.  We  will  keep  the  record  open  for  that  re- 
quest. 

Chairman  Oilman.  Mr.  Dobbins,  I  cut  you  off  before.  If  you  will 
be  very  brief  in  your  response,  we  have  to  go  to  the  floor  for  a  vote. 

Mr.  Dobbins.  OK,  I'm  sorry,  Mr.  Chairman.  I  just  wanted  to  say 
the  distinction  has  been  made,  I  think,  between  my  participation 
in  discussions  with  the  FBI  about  overcoming  impediments,  which 
I  certainly  participated  in  heavily,  and  my  participation  in  discus- 
sions about  findings.  I  was  asked  on  October  12th  about  findings. 
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I  actually  volunteered  information  about  how  we  were  overcoming 
impediments  in  my  testimony. 

On  the  question  of  findings,  I  did  not  believe  based  on  second- 
hand information  I  was  in  a  position  to  give  the  committee  any 
useful  information.  So  maybe  I  made  an  artificial  distinction  that 
wasn't  intended  in  the  question,  but  I  thought  he  was  asking  about 
substantive  findings  and  I  didn't  believe  I  was  in  a  position  to 
share  them. 

Chairman  Oilman.  Thank  you.  We  will  keep  the  record  open  for 
any  additional  questions  the  members  may  nave.  I  will  ask  our 
panelists  if  they  would  be  kind  enough  to  respond  to  any  additional 
questions. 

There  have  been  a  number  of  troublesome  questions  raised  here 
at  the  hearing  this  committee  will  have  to  pursue  in  the  coming 
weeks.  And  the  committee  stands  adjourned. 

[Whereupon,  at  1:14  p.m.,  the  committee  was  adjourned.] 
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FOR  INTERNATIONAL  NARCOTICS  AND  LAW  ENFORCEMENT  AFFAIRS 

BEFORE  THE 

HOUSE  INTERNATIONAL  RELATIONS  COMMITTEE 

January  4,  1996 


Mr.  Chairman  and  Members  of  the  Committee, 

Thank  you  for  the  opportunity  to  discuss  our  role  in  the 
establishment  of  a  professional  civilian  law  enforcement 
authority  in  Haiti.   Such  a  force  is  essential  to  a  secure 
environment  in  the  country,  one  in  which  fundamental  human 
rights  and  freedoms  are  fully  respected.   Our  assuring  that  the 
Government  of  Haiti  has  the  ability  to  maintain  such  an 
environment  —  after  the  departure  of  UN  forces  in  two  months' 
time  —  is  a  fundamental  element  of  our  policy  in  Haiti. 

I  would  like  to  begin  by  underscoring  an  achievement  of 
which  the  governments  of  the  United  States  and  Haiti  can  both 
be  proud.   In  about  one  year's  time,  in  a  nation  whose 
institutional  development  generally  is  very  weak,  and  where  the 
establishment  of  professional  institutions  independent  of 
political  influence  is  almost  unheard  of,  we  —  the  United 
States  and  Haiti  together  --  have  built  a  new  national  police 
force  which  is  in  the  process  of  becoming  the  capable, 
apolitical  professional  force  required  to  help  buttress  this 
newly  democratic  nation. 

As  we  will  discuss  today,  Mr.  Chairman,  much  still  needs 
to  be  done  to  accomplish  this  goal  in  full.   But  we  would  be 
very  harsh  judges  indeed  not  to  acknowledge  that  the  Haitian 
National  Police  has  made  tremendous  progress  in  the  year  since 
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its  founding.   The  force  that  has  been  deployed  to  date  is  not 
perfect;  given  the  weak  institutional  environment  that  exists 
throughout  Haiti,  it  is  difficult  to  imagine  that  it  might  ever 
be  perfect.   But  it  is  perfectable,  in  my  view.   And  to  this 
end  continued  U.S.  engagement  —  within  strictly  defined 
requirements  for  HNP  performance  --  is  key. 

Mr.  Chairman,  I  believe  we  can  ensure  the  new  police  force 
meets  at  least  minimal  operational  standards  within  the  next 
two  months  --  a  level  of  capability  that  will  allow  for  the 
withdrawal  of  UN  and  U.S.  forces  on  time  and  in  full  — 
provided  two  criteria  are  met: 

First,  the  U.S.  must  complete  the  basic  training  of  the 

students  now  enrolled  at  the  National  Police  Academy  in 

Port-au-Prince. 

Second,  the  Government  of  Haiti  must  take  action  to  ensure 

that  the  HNP  remains  a  non-political,  professional  force. 

What  I  propose  to  do  in  my  testimony  is  to  give  this 
Committee  an  overview  of  U.S.  actions  in  support  of  the 
establishment  of  a  new  civilian  public  security  structure  in 
Haiti;  lay  out  our  objectives,  and  what  we  have  done  to  meet 
them;  describe  for  you  some  of  the  obstacles  that  have  arisen 
which  could  impact  on  our  goals,  and  how  we  are  addressing  them. 

Our  interest  in  helping  the  Haitian  government  build  a  new 
civilian  police  force  predates  the  restoration  of  democracy  to 
Haiti.   For  example,  after  the  coup  removed  the  legitimate 
government  of  President  Aristide,  we  worked  with  the  Haitian 
government-in-exile  to  develop  a  conceptual  plan  for  a  new 
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civilian  police  force,  which  was  completed  in  March  of  1993. 
ICITAP  worked  with  exiled  GOH  members  and  with  the  Haitian 
Parliament  to  draft  new  police  legislation,  which  eventually 
was  enacted  into  law  in  December  1994  after  the  reestablishment 
of  the  legitimate  government  in  Port-au-Prince. 

In  the  summer  of  1994,  we  initiated  a  program  in  four 
phases  to  get  a  new  police  force  up  and  running: 

Before  the  September  1994  Multinational  Force  (MNF) 
deployment,  we  helped  the  then-exiled  Government  of  Haiti  to 
interview  and  select  1,000  persons  from  the  Haitian  migrant 
community  living  at  Guantanamo  to  assist  the  MNF  in  performance 
of  its  initial  public  safety  duties.   The  Guantanamo  group  was 
given  minimal  training,  designed  only  to  allow  them  to  perform 
supporting  roles  for  the  MNF.   The  group  has  not  been  trained, 
nor  is  it  qualified,  to  carry  out  the  full  range  of  police  work. 

In  October  1994,  we  assisted  the  rightful  Haitian 
Government  in  the  establishment  of  an  Interim  Public  Security 
Force  (IPSF).   With  a  few  exceptions,  the  IPSF  was  made  up  of 
the  Haitian  Armed  Forces  (FAd'H)  who  were  able  to  pass  a  basic 
check.   This  review  included  vetting  of  names  against  lists 
supplied  by  human  rights  organizations  and  U.S.  law  enforcement 
agencies,  to  exclude  those  who  had  committed  human  rights 
violations  or  other  criminal  offenses.   The  IPSF,  of  course, 
was  meant  to  serve  only  as  an  interim  solution  to  Haiti's 
indigenous  public  security  needs  while  we  worked  with  the  GOH 
to  form  a  new  police  force. 
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Prior  to  the  MNF ' s  deployment,  we  led  the  effort  to 
recruit  850  International  Police  Monitors  (IPMs),  to  monitor 
and  assist  the  IPSF.   Later,  with  the  MNF • s  transition  to  a  UN 
command,  the  IPM  functions  were  assumed  by  a  UN-mandated 
Civilian  Police  (CIVPOL)  force,  which  has  also  recently  engaged 
in  field  assistance  and  training  to  newly-deployed  members  of 
the  Haitian  National  Police. 

Finally,  in  January  of  1995,  the  GOH,  with  our  full 
support,  began  the  process  of  establishing  a  new  apolitical, 
professional  Haitian  National  Police. 

Working  with  the  GOH  —  principally  through  ICITAP  —  to 
design  the  new  Haitian  National  Police,  we  established  the 
following  objectives: 

all  candidates  would  be  selected  solely  on  the  basis  of 

me  r  i  t ; 

those  selected  would  undergo  rigorous  basic  training, 

aimed  at  providing  them  with  the  skills  to  carry  out 

community-based  policing  in  a  democratic  society,  while 

inculcating  a  respect  for  fundamental  human  rights; 

newly-graduated  agents  would  continue  to  receive  some 

level  of  field  training  and  mentoring  from  academy 

instructors  and  CIVPOL  police  monitors; 

agents  would  have  the  basic  equipment  necessary  to  carry 

out  their  duties;  and 
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after  a  period  of  field  service,  HNP  agents  would 
selectively  receive  advanced  and  specialized  training 
(crowd  control,  VIP  protection,  investigations,  forensics, 
supervisory  training,  et  cetera)  to  round  out  the 
capabilities  of  the  force  as  a  whole. 

Our  horizon  for  the  full  implementation  of  the  program  was 
five  years.   Our  work  with  the  HNP  is  about  at  its  first 
anniversary,  and  I  believe  it  is  a  good  time  to  take  stock  of 
our  efforts. 
Our  Record  with  the  HNP  To  Pate 

Mr.  Chairman,  I  believe  we  have  made  good  progress  on 
standing  up  the  new  Haitian  National  Police. 

Our  merit-based  recruitment  --  conducted  by  multinational 
teams  composed  of  U.S.,  Canadian,  French  and  Haitian  government 
representatives  travelling  the  countryside  —  produced  over 
33,000  candidates  for  5,000  available  slots. 

Testing,  which  was  rigorous  but  fair,  included  written  and 
oral  examinations  as  well  as  psychological  profiling  and 
comprehensive  medical  testing.   While  all  candidates  were 
vetted  for  past  criminal  activity  and  human  rights  abuses,  once 
vetted  they  were  assigned  numbers  to  disguise  their  identities. 
In  this  way,  candidates  could  not  be  selected  by  name  based  on 
political  considerations.   Less  than  15  percent  of  the 
applicants  passed  the  entrance  tests.   HNP  trainees  today 
represent  the  most  talented  in  Haitian  society. 
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Further,  ICITAP  training  at  the  new  National  Police 
Academy  has  provided  students  with  basic  skills  for  community 
policing.   This  has  been  accomplished  in  spite  of  an 
accelerated  program  mid-stream  to  meet  the  GOH's  revised 
officer  deployment  schedule. 

We  did  this,  Mr.  Chairman,  by  dividing  the  curriculum  into 
two  sessions,  and  opening  an  auxiliary  "academy"  at  Fort 
Leonard  Wood,  Missouri.   For  six  months,  we  offered  eight  weeks 
of  conceptual  training  (human  rights,  Haitian  law)  at  the 
Academy  in  Port-au-Prince,  and  eight  weeks  of  practical 
programs  (firearms,  arrest  procedures,  driving)  at  Fort  Leonard 
Wood. 

Throughout,  international  field-mentoring  efforts  have 
continued,  mostly  through  CIVPOL,  but  this  support  is  not 
enough  given  the  relative  inexperience  of  the  HNP  recruits.   We 
believe  the  GOH  may  ask  for  a  continued  CIVPOL  presence, 
following  the  expiration  of  the  UN  mandate  in  February,  but 
such  a  request  has  not  yet  been  made. 

Equipping  the  HNP  is  a  continuing  problem.   Conditions  at 
many  stationhouses  are  poor,  office  infrastructure  minimal  and 
the  force  still  lacks  many  of  the  most  basic  items  used  by 
modern  police.   It  is  especially  important  that  the  GOH 
dedicate  more  of  its  own  resources  to  standing  up  the  police. 
In  addition,  the  force  will  also  need  more  specialized 
training,  which  ICITAP  would  propose  to  begin  soon. 
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Future  Police  Professionalism 

Like  this  Committee,  Mr.  Chairman,  this  Administration  is 
extremely  concerned  about  the  continuing  apolitical  and 
professional  profile  of  the  HNP.   While  we  recognize  the  need 
for  greater  numbers  of  police  than  will  have  been  deployed  by 
the  departure  of  the  UN  forces,  we  have  strongly  argued  against 
the  Haitian  government's  decision  to  merge  significant  numbers 
of  the  IPSF  into  the  HNP.   We  have  not  taken  the  position  that 
IPSF  members  ought  to  be  excluded  from  the  HNP,  but  rather  have 
argued  that  the  decision  to  include  IPSF  members  should  be  made 
on  a  case-by-case  basis.   Their  eligibility  for  consideration 
should  be  based  first  on  their  professional  performance  —  with 
special  emphasis  on  human  rights  grounds  —  while  in  the  IPSF. 
Assuming  they  are  able  to  meet  the  same  recruitment  standards 
as  other  HNP  academy  graduates,  we  would  support  their 
inclusion  and  would  be  willing  to  provide  U.S. -funded  Academy 
training,  if  funding  for  such  training   were  available. 

As  an  alternative,  we  would  support  the  creation  of 
specialized  corps  —  for  traffic  control,  for  stationary 
security  at  public  facilities  —  that  would  induct  IPSF  members 
at  something  other  than  the  "sworn  officer"  status  of  the  HNP 
Academy  graduates.   There  is  a  demonstrated  need  for  such 
personnel  throughout  Haiti. 

We  have  expressed  our  concern  in  particular  about  the 
induction  of  more  than  100  ex-FAd'H  officers  into  headquarters 
and  field-leadership  positions  in  the  HNP.   We  have  continued 


68 


-8- 
to  recommend  merit-based  selection  and  have  made  our  concerns 
clear  to  the  GOH.   We  understand  that  the  UN  Civilian  Police 
had  some  role  in  selecting  these  officers  for  retention,  and  we 
understand  that  the  UN  has  recommended  their  incorporation  into 
the  HNP.   While  we  understand  that  the  UN  based  its 
recommendations  on  feedback  from  its  corps  of  600  police 
monitors  serving  in  the  field,  we  nevertheless  differed  in  our 
assessment  and  in  our  advice  to  the  GOH. 

As  Ambassador  Dobbins  mentioned,  we  hold  our  deepest 
concern  over  the  inclusion  of  individuals  in  the  HNP's  ranks 
who  may  have  committed  criminal  acts.   We  will  not  support  a 
force  which  harbors  criminals  in  its  ranks.   On  this,  our 
position  with  the  GOH  has  been  unswerving.   We  want  to  ensure  a 
thoroughly  apolitical,  professional  national  police  force  that 
respects  human  rights  and  fundamental  freedoms,  and  our  future 
support  is  contingent  upon  progress  toward  this  basic  goal. 

Mr.  Chairman,  we  are  at  a  delicate  juncture  in  terms  of 
our  training  of  the  HNP.   Without  the  release  of  further  funds 
through  AID  to  ICITAP,  the  ICITAP  police  training  program  in 
Haiti  will  run  out  of  funds  on  January  15.   At  that  time,  the 
expatriate  training  staff  of  the  Haitian  National  Police 
Academy  —  some  150  police  officers,  largely  from  the  U.S.  but 
including  some  20  Canadian  RCMP  and  five  French  national  police 
instructors  as  well  --  would  be  dismissed  and  sent  home.   In 
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effect,  the  Academy  would  close.   That  will  have  important 
consequences  on  our  ability  to  stand  up  a  fully  functional  HNP 
capable  of  taking  over  all  public  security  functions  from  the 
UNMIH  forces  and  allow  their  orderly  departure. 

It  would  mean  that  the  last  two  classes  of  HNP  cadets  — 
1,500  members  of  basic  training  classes  eight  and  nine  --  could 
not  graduate  and  would  be  unprepared  for  the  field.   Further, 
certain  specialized  training  programs  could  not  be  carried  out 
and  ICITAP  technical  assistance  to  the  HNP  would  be 
terminated.   Departure  of  the  ICITAP  advisors  now  would 
seriously  hamper  our  efforts  to  institutionalize  procedures  and 
operations  of  the  new  police  force. 

Mr.  Chairman,  the  Administration  continues  to  believe,  and 
will  seek  to  confirm,  that  the  GOH  broadly  shares  the  goals  I 
have  outlined  above.   With  the  GOH,  we  hope  to  complete  the 
basic  task  of  fielding  a  well-trained,  motivated  corps  of 
professional  Haitian  police  --  a  force  capable  of  carrying  out 
its  public  security  mandate  while  respecting  human  rights.   We 
want  to  finish  what  we  started  to  give  Haiti  its  best  possible 
chance  for  lasting  democracy. 

Thank  you. 
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STATEMENT  OF 

JAMES  F.  DOBBINS 

SPECIAL  HAITI  COORDINATOR 

DEPARTMENT  OF  STATE 

BEFORE  THE 

HOUSE  INTERNATIONAL  RELATIONS  COMMITTEE 

January  4,  1996 


Haiti  has  a  long  unhappy  tradition  of  political  violence. 
Helping  Haiti's  democratic  leaders  break  with  that  tradition 
has  been  a  major  objective  of  American  policy. 

Haiti's  historical  record  has  been  one  of  a  widespread 
practice  of  abuses:  judicial  corruption,  arbitrary  arrest, 
prolonged  detention  of  suspects,  and  excessive  use  of  force  by 
the  authorities,  punctuated  by  short,  dramatic  periods  of 
extrajudicial  killings  and  other  violent  attacks,  often  with 
clear  political  motives  and  always  with  impunity  for  members  of 
the  security  forces.   Haiti  is  breaking  this  pattern;  such 
practices  have  become  the  object  of  sweeping  government  efforts 
to  recreate  its  justice  and  security  systems. 

In  the  most  far-reaching  of  these  efforts,  the  Haitian  army 
has  been  disbanded.   In  its  place,  the  Haitian  National  Police 
will  by  this  coming  March  have  fielded  5,000  new  police 
officers,  selected  in  an  open,  apolitical,  rigorous  and 
competitive  national  process.   They  are  receiving  four  months 
of  intensive  professional  training,  in  a  program  organized  by 
the  US  Department  of  Justice,  and  taught  by  professional  law 
enforcement  officers  from  France,  Canada  and  the  United  States. 

With  the  dismantlement  of  the  FAdH,  once  known  for  its 
violent  and  repressive  tactics,  the  abolition  of  the  rural 
section  chief  system  (which  occurred  in  late  1994),  and  the 
formation  and  training  of  a  civilian  national  police  force, 
there  has  been  a  dramatic  drop  in  violence,  and  improvement  in 
the  human  rights  situation.   All  types  of  violent  crime  are 
down  dramatically.   In  March  of  last  year,  there  were  101 
murders  in  Haiti,  a  high  figure,  but  not  out  of  line  for  a 
country  of  Haiti's  size,  population,  and  poverty.   That  number 
has  since  fallen  substantially. 

Political  violence  has  fallen  off  even  more  sharply. 
Following  three  years  of  brutal  repression  during  which  rape, 
torture  and  murder  were  the  routine  instruments  of  governance, 
many  had  expected  the  restoration  of  Haiti's  legitimate 
government  to  be  followed  by  a  wave  of  retribution.   Thanks  to 
the  professionalism  of  American  and  international  forces,  and 
to  President  Aristide's  campaign  of  reconciliation,  nothing  of 
the  sort  has  occurred. 
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Recognizing  how  the  situation  has  improved  is  not  to 
suggest  that  further  steps  are  not  needed  to  eradicate 
political  violence  from  Haitian  life.   As  I  noted  to  this 
Committee  on  October  12,  there  have  been  some  two  dozen  murders 
committed  in  Haiti  since  October,  1994,  which  may  fall  in  the 
category  of  political  or  revenge  killings,  the  most  prominent 
of  which  was  the  murder  of  Mireille  Bertin  on  March  28,  1995. 
Recognizing  the  importance  of  eradicating  political  violence 
from  Haitian  life,  the  U.S.  Government  has,  over  the  past  year, 
maintained  an  intense  dialogue  with  President  Aristide 
regarding  the  Bertin  investigation,  other  potentially  political 
murders,  possible  connections  among  these  killings,  and  the 
possible  involvement  of  individuals  in  official  positions  with 
such  activities. 

President  Clinton,  Vice  President  Gore,  Secretary  of 
Defense  Perry,  Assistant  to  the  President  for  National  Security 
Affairs  Lake,  Deputy  Secretary  of  State  Talbott,  Ambassador 
Albright,  Ambassador  Swing,  and  other  representatives  of  State, 
Justice,  and  Defense  have  all,  on  various  occasions  reviewed 
these  issues  with  President  Aristide.   In  these  discussions,  we 
have  urged  that  acts  of  political  violence  be  investigated  and 
prosecuted  aggressively.   We  have  urged  that  anyone  implicated 
in  such  activity  be  relieved  of  all  official  responsibilities. 
We  have  urged  that  a  new,  professional  police  and  justice 
establishments  be  created,  untainted  by  any  association  with 
past  acts  of  political  violence. 

President  Aristide  instantly  accepted  our  offer  to  have  the 
FBI  investigate  the  Bertin  murder.   He  subsequently  sought  to 
broaden  the  scope  of  the  FBI's  efforts  to  cover  other  high 
profile,  possibly  political  cases,  dating  from  the  coup 
period.   He  accepted  our  counterproposal  that  he  form  a  new 
investigative  unit  to  investigate  all  such  crimes,  including 
the  Bertin  case.   He  agreed  that  this  investigative  unit  should 
be  made  up  of  ICITAP  trained  graduates  from  the  Police  Academy, 
that  it  should  be  supported  by  professional  investigators  from 
the  Royal  Canadian  Mounted  Police,  the  French  Gendarmerie,  and 
the  United  States,  with  forensic  and  other  technical  support 
from  the  FBI. 

President  Aristide  provided  the  principal  political  impetus 
for  a  complete  renovation  of  Haiti's  police  and  justice 
system.   He  joined  legislators  from  across  the  political 
spectrum  to  push  the  new  police  law  through  the  Parliament.   He 
dismantled  the  Army.   Early  in  1995,  he  replaced  his  Justice 
Minister  with  another,  more  ready  to  work  cooperatively  with 
the  international  community  on  a  thorough  reform  of  the  police 
and  judiciary.   He  worked  with  us  to  ensure  that  the  5,000  new 
police  —  by  far  the  largest  and  best  paid  source  of  new 
employment  in  a  country  with  over  50%  unemployment  --  would  be 
recruited  in  a  competitive  and  apolitical  process. 

Our  dialogue  with  the  Government  of  Haiti  on  these  matters 
is  by  no  means  concluded.   We  will  continue  to  press  for  an 
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aggressive  investigation  of  the  Bertin,  and  other  possibly 
political  murders.   We  will  continue  to  urge  that  the  Haitian 
Government  separate  individuals  who  may  be  implicated  in  these 
acts  from  any  connection  with  the  police  or  judicial 
establishment,  even  before  the  investigation  is  complete.   We 
will  continue  to  urge  that  appointments  to  senior  positions  in 
the  Haitian  National  Police  be  based  upon  merit,  and 
competence,  not  patronage  and  political  loyalty.   We  will 
continue,  in  other  words,  to  urge  that  the  Government  of  Haiti 
sustain  the  reforms  in  Haiti's  police  and  justice  system  which 
it  has  set  in  train. 

Assistant  Secretary  Gelbard  will  address  issues  related  to 
our  training  of  the  new  Haitian  National  Police.   As  he  will 
note,  we  have  made  clear  that  we  will  not  support  a  force  which 
harbors  criminals  within  its  ranks.   This  includes,  obviously 
and  especially,  anyone  implicated  in  political  violence.   We 
have,  over  the  past  15  months,  made  major  strides  in  ridding 
Haiti's  security  establishment  of  such  individuals.   We  will 
remain  vigilant,  and  we  remain  optimistic  that  our  efforts  can 
have  continued  effect. 

We  have  worked  closely  with  the  Congress  in  helping  Haiti 
create  a  new  police  force,  establish  the  rule  of  law,  and  deal 
with  the  problem  of  political  violence.   Department 
representatives  have  met  with  Members  or  staff  over  30  times 
since  January  1995,  and  11  times  since  October.   I  raised  the 
Bertin  case  in  my  October  12  testimony  to  this  Committee.   On 
November  2,  State  and  all  other  agencies  concerned  provided 
detailed  and  extensive  information  on  this  same  subject  to  the 
House  Select  Committee  on  Intelligence. 

I  understand  that  you  may  have  some  question  as  to  why  we 
did  not  furnish  this  Committee  on  October  12  with  the  same 
information  we  gave  to  the  Intelligence  Committee  two  weeks 
later.   On  October  12,  I  informed  this  Committee  that  the 
Government  of  Haiti  had  just  set  up  a  Special  Investigative 
Unit  to  pursue  the  Bertin  and  other  possibly  politically 
motivated  killings.   Prior  to  that  event,  the  FBI  had  treated 
this  inquiry  as  an  ongoing  criminal  investigation,  and  shared 
only  such  information  as  it  deemed  necessary  and  advisable  with 
Embassy,  CIA,  and  DOD  personnel  in  Port-au-Prince.   It  was 
following  the  creation  of  the  Special  Haitian  Investigators 
Unit,  and  thus  later  in  October,  that  the  FBI  representatives 
in  Washington  met  with  State  and  other  relevant  agency 
representatives  to  share  the  results  of  their  investigation,  as 
we  prepared  to  turn  this  material  over  to  this  new  Haitian 
investigative  unit,  and  to  respond  to  inquiries  from  the  House 
Select  Committee  on  Intelligence. 

Mr.  Chairman,  in  eight  weeks  the  peacekeeping  operation  of 
the  UN  in  Haiti  will  be  completed.   Our  troops  will  come  home. 
Their  orderly,  safe,  and  timely  departure  is,  I  know,  a 
priority  we  all  share. 
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We  have  learned  through  experience  that  the  most  difficult 
part  of  any  peacekeeping  operation  is  often  its  conclusion,  not 
its  initiation.   Essential  to  the  successful  and  timely 
conclusion  of  this  particular  operation  is  the  deployment,  on 
schedule,  of  Haiti's  new  police  force,  in  order  that  something 
is  in  place  to  replace  departing  U.S.  and  other  international 
military  forces,  and  assume  responsibility  for  security  in 
Haiti  when  the  mandate  of  the  UN  peacekeeping  force  terminates 
in  February.   Over  1,500  Police  cadets  remain  in  training 
today.   We  seek  your  cooperation  in  assuring  the  funding 
necessary  to  allow  these  cadets  to  complete  their  training  over 
the  next  eight  weeks . 
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Mr.  Chairman  and  members  of  the  committee,  my  neune  is 
Hillieun  E.  Perry,  and  I  am  a  Deputy  Assistant  Director  of  the 
Federal  Bureau  of  Investigation. 

Special  Agents  of  the  Federal  Bureau  of  Investigation 
arrived  in  Port-Au-Prince,  Haiti,  during  the  early  morning  hours 
of  March  29,  1995,  to  initiate  an  investigation  into  the  murders 
of  Mireille  Durocher  Bertin  and  Eugene  Baillergeau,  Jr.   As  the 
Committee  knows.  Madam  Bertin  was  a  prominent,  politically  active 
Haitian  attorney,  and  an  outspoken  critic  of  President  Jean- 
Bertrand  Aristide.   Baillergeau  was  Bertin 's  client  and  had  been 
driving  her  to  a  meeting,  called  on  his  behalf,  concerning  a 
claim  which  he  had  made  for  alleged  damage  to  his  personal 
aircraft. 

At  approximately  3:30  p.m.  in  the  afternoon  of 
March  28,  1995,  both  were  slain  by  9mm  and  5.56mn  gunfire  from  at 
least  two  assailants  as  their  car  sat  in  heavy  traffic  on  Martin 
Luther  King  Blvd.  in  Port-Au- Prince .   Members  of  the  multi- 
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national  peace  keeping  forces  (MNF)  and  members  of  the  Interim 
Public  Security  Force  (IPSF)  responded  to  the  site  and  attempted 
to  preserve  the  scene  of  the  crime  xintil  the  arrival  of  the  FBI ' s 
Evidence  Response  Tezun. 

Upon  arrival  in  Haiti,  liaison  was  immediately 
established  with  Haitian  Government  officials  and  with  the  U.S. 
Embassy.   Since  we  were  conducting  a  law-enforcement 
investigation  in  a  foreign  culture,  with  a  foreign  language,  and 
with  no  contacts  of  our  own,  we  met  regularly  in  Port-Au-Prince 
with  representatives  of  the  Embassy,  the  U.S.  military,  and  other 
relevant  U.S.  agencies  in  order  to  obtain  assistance  and  advice 
and  generally  to  apprise  them  of  the  course  of  our  investigation. 
Discussion  included  investigative  strategies,  problems 
experienced,  and  certain  investigative  information  developed  on 
the  murders. 

We  did  not  provide  this  information  as  an  intelligence- 
gathering  or  intelligence-dissemination  effort:  We  were  not  in 
Haiti  to  do  either  and  we  did  not.   Rather,  we  provided 
information  to  these  agencies  in  Port-Au-Prince  in  order  to 
obtain  their  cooperation  and  assistance  and  thus  to  enhance  oxir 
ability  to  achieve  our  investigative  goals. 

Outside  of  Port-Au-Prince,  the  FBI's  level  of 
information  sharing  with  other  agencies  was  much  different. 
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FBIHQ  officials  interacted  with  DOS  countexparts  and  DOJ 
officials  infrequently  with  respect  to  the  Bertin  investigation, 
when  necessary  to  support  investigative  efforts  in  Haiti.   For 
example,  my  first  interaction  with  Ambassador  Dobbins  -  or  with 
Associate  Deputy  Attorney  General  Waxman,  for  that  matter  -  was 
on  a  trip  we  made  to  Haiti  together  in  July  1995  to  meet  with 
President  Aristide  to  discuss  the  means  of  removing  certain 
obstacles  to  our  investigation.   In  late  October  of  this  year, 
when  we  concluded  that  our  investigation  in  Haiti  could  not 
productively  continue  and  the  time  had  come  to  turn  the 
investigation  over  to  newly  constituted  Special  Investigative 
Unit  of  the  Haitian  National  Police,  we  discussed  this  proposed 
transition  and  provided  a  substantive  briefing  on  the  Bertin 
investigation  to  Washington  representatives  of  the  Departments  of 
State  and  Defense  and  other  agencies. 

Initial  FBI  investigative  efforts  consisted  of 
collecting  and  preserving  forensic  evidence,  including  bullet 
fragments,  shell  casings,  latent  fingerprints,  and  photographs. 
Preliminary  interviews  attempted  to  esteiblish  specific 
circumstances  of  the  act  and  to  identify  potential  witnesses  and 
subjects.   On  April  9,  1995,  managers  from  FBI  Headquarters  and 
Miami,  flew  to  Port-Au-Prince  to  assess  the  matter,  determine 
personnel  and  equipment  resources  requirements,  assist  in  the 
development  of  an  investigative  plan,  and  to  effect  liaison  with 
the  Ambassador,  Deputy  Chief  of  Mission,  the  Commanding  General 
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of  the  U.S.  Army  segment  of  the  Multi  National  Force,  and 
appropriate  members  of  the  Government  of  Haiti. 

The  FBI's  investigative  strategy  was  designed  to  ensure 
that  a  thorough  and  comprehensive  investigation  was  conducted,  in 
spite  of  the  FBI's  lack  of  compulsory  process,  witness 
protection,  etc.,  in  a  foreign  country.  The  investigation  sought 
to  examine  all  possible  motives  for  the  murders  that  included  but 
are  not  limited  to  the  following: 

♦  That  the  killings  were  random  acts  of  violence  in  which  Bertin 
and  Baillergeau  were  not  the  intended  victims; 

♦  That  Bertin  and  Baillergeau  were  the  targets  of  a  robbery 
attempt ; 

♦  That  Bertin  and  Baillergeau  were  targeted  as  a  result  of 
disputes  with  respective  spouses  or  associates; 

♦  The  possibility  that  Bertin  and  Baillergeau  were  targeted  as  a 
result  of  involvement  in  drug  trafficking  and/or  association  with 
the  drug  culture; 

♦  The  possibility  that  the  victims  were  targeted  because  of 
their  involvement  in  other  criminal  activity;  and 
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♦  The  possibility  that  Bertin  and  Baillergeau  were  murdered 
because  of  their  political  affiliation. 

Haitian  Minister  of  Justice  Jean-Joseph  Exxime  and  Prime  Minister 
Smarck  Michel  were  apprised  of  the  FBI's  investigative  plan 
during  meetings  on  April  10th  and  11th,  1995.   Contact  was  made 
with  Government  of  Haiti  officials  to  coordinate  investigative 
efforts  and  obtain  availeJsle  information.   FBI  Agents  met  with 
IPSF  personnel  involved  in  the  Bertin/Baillergeau  murder 
investigation.   At  these  early  meetings,  it  was  agreed  that  the 
FBI  and  IPSF  would  conduct  parallel  investigations  and  exchange 
information.   However,  the  FBI  is  not  aware  of  whether,  or  the 
extent  to  which,  the  IPSF  actually  conducted  a  separate 
investigation  of  the  murders.   Once  its  own  investigation  began, 
the  FBI  did  not  pursue  an  evidence  exchange  with  the  IPSF  and 
provided  it  no  information. 

The  FBI  encountered  difficulties  and  major  obstacles  at 
the  inception  and  throughout  the  investigation  because  of  the 
investigation's  unusual  nature  and  other  uncontrollzUale 
circumstances.   In  this  case,  the  FBI  was  investigating  a 
violation  of  foreign  law.   The  investigation  was  conducted  in  a 
foreign  country  and  in  a  foreign  language.   Moreover,  the 
investigation  was  commenced  at  a  time  when  the  criminal  justice 
system  in  Haiti  had  not  functioned  effectively  for  years. 
Traditional  investigative  resources  typically  relied  upon  by  the 
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FBI  are  not  readily  available  in  Haiti,  for  example,  public 
source  information  and  automated  vehicle  registration 
information.   The  FBI  had  greater  difficulty  interviewing 
witnesses  than  it  would  in  the  United  States  because  of  the 
language  barriers  and  cultural  differences. 

Security  of  FBI  personnel  was  of  paramount  importance. 
Although  they  wore  no  uniforms,  the  Agents  were  easily  identified 
as  outsiders,  and  thus  were  potential  targets.   The  only 
acceptably  safe  and  secure  lodging  for  FBI  personnel  was  in 
facilities  controlled  by  the  U.S.  Army.   There  were  also  serious 
logistical  problems  in  Port-Au-Prince .   It  was  not  unusual  for  a 
single  trip  to  conduct  an  interview  or  to  follow-up  on  a  lead  to 
require  three  or  four  hours  of  travel  time.   This  was  primarily 
due  to  the  density  of  the  population,  the  poor  road  conditions, 
and  lack  of  traffic  control.   This  problem  also  intensified 
safety  concerns  in  that  it  would  have  been  impossible  to  respond 
effectively  to  a  call  for  emergency  assistance  by  an  Agent. 

The  Government  of  Haiti  was  requested  to  grant  FBI 
personnel  investigating  the  murders  some  type  of  limited  immvmity 
similar  to  that  granted  to  Embassy  personnel.   The  Government  of 
Haiti  never  responded  formally  to  the  request  for  immunity  for 
FBI  personnel. 
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The  language  barrier  has  been  a  substantial  impediment. 
In  order  to  interview  or  talk  with  most  people  in  Haiti,  the 
Agents  had  to  utilize  the  assistance  of  U.S.  military  linguists 
as  interpreters.   However,  notwithstanding  the  military 
interpreters  considerable  skills,  obtaining  information  from 
Haitian  citizens  was  extremely  difficult.   Many  witnesses, 
including  persons  at  the  crime  scene,  were  reluctant  to  talk 
apparently  for  fear  of  retribution  from  the  Government  of  Haiti 
and/or  individuals  responsible  for  the  murders  of  Bertin  and 
Baillergeau.   The  citizens  of  Haiti  have  been  exposed  to  years  of 
oppression,  terrorism,  and  physical  abuse  at  the  hands  of 
individuals  represented  to  be  Haitian  government  or  law- 
enforcement  authorities.   This  factor  and  other  cultural 
differences  made  the  task  of  soliciting  information  and 
cooperation  from  the  citizens  of  Haiti  extremely  difficult.   The 
interviewees  slowly  began  to  provide  more  information,  but 
nonetheless  continued  to  express  a  prevalent  fear  of  reprisal  or 
retaliation  and  provided  information  only  on  the  condition  of 
anonymity.   Agents  were  frustrated  by  their  lack  of  familiarity 
with  the  criminal  justice  system  and  working  knowledge  of  how  the 
system  should  perform. 

Further  complicating  the  investigation  was  the  fact 
that  the  FBI  has  no  legal  status  in  Haiti.  The  FBI  cannot  obtain 
orders  from  judicial  authorities  to  compel  witnesses  to  give 
statements.   There  is  no  legal  obligation  for  persons  to 
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cooperate  or  provide  truthful  information  to  the  FBI.   Similarly, 
the  FBI  has  no  authority  to  conduct  searches  or  obtain  subpoenas 
to  gather  evidence.   The  FBI  also  has  no  authority  to  offer  any 
form  of  witness  protection. 

All  of  these  factors  slowed  the  pace  of  the  FBI's 
investigation  of  the  Bertin/Baillergeau  murders  and  were 
frustrating  to  the  FBI  Agents  in  Port-Au-Prince . 

As  a  result  of  investigative  efforts,  particularly 
source  information  of  unknown  reliability,  the  FBI  expressed  to 
the  Government  of  Haiti  the  likelihood  that  it  would  be  necessary 
to  interview  Government  officials  and  employees  including  ceUsinet 
members.   In  early  June  1995,  FBI  Agents  interviewed  various  IPSF 
members.   Subsequently,  the  FBI  experienced  significant 
investigative  difficulties  because  of  its  inability  to  interview 
Government  of  Haiti  officials  and  employees,  including  some 
members  of  the  IPSF  and  the  Palace  Security  Service  on  terms 
consistent  with  an  impartial,  professional  investigation. 

Issues  were  raised  regarding  the  conditions  under  which 
the  FBI  could  interview  IPSF  personnel.   The  FBI  had  extended 
negotiations  with  Government  of  Haiti  officials  and  the  attorneys 
representing  the  IPSF  officers  regarding  these  interviews. 
Ultimately  our  efforts  were  stymied  by  what  in  our  professional 
judgement  were  unreasonable  conditions  placed  upon  any  such 
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interviews  by  private  attorneys  purporting  to  represent  these 
individuals.   As  the  FBI  has  no  access  to  compulsory  process  of 
any  sort  in  Haiti,  we  felt  the  tine  had  come  to  turn  the 
investigation  over  to  the  Haitian  authorities. 

I  hope  my  appearance  today  will  address  the  Committee's 
questions  regarding  the  FBI's  involvement  in  the  Bertin/ 
Baillergeau  murder  investigation  in  Haiti. 
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THE  HONORABLE  DAN  BURTON 
JANUARY  4,  1996 
COMMITTEE  ON  INTERNATIONAL  RELATIONS 


MR.  CHAIRMAN,  IT  HAS  NOW  BEEN  SOME  16  MONTHS  SINCE  PRESIDENT 
CLINTON  SENT  20,000  U.S.  TROOPS  TO  HAITI.  THEIR  MISSION  WAS,  AS 
THE  PRESIDENT  HIMSELF  SAID  IT,  "TO  RESTORE  DEMOCRACY  TO  HAITI." 

IN  JUST  TWO  MONTHS,  U.S.  AND  OTHER  TROOPS  ARE  SET  TO  WITHDRAW  FROM 
HAITI.  IN  THE  AFTERMATH  OF  THE  PRESIDENTIAL  ELECTIONS  LAST  MONTH, 
AND  THE  ELECTION  OF  RENE  PREVAL  AS  HAITI'S  NEXT  PRESIDENT,  WE  HAVE 
BEEN  HEARING  PREMATURE  DECLARATIONS  OF  SUCCESS  OF  THE  HAITI  POLICY. 

HOWEVER,  AS  IS  OFTEN  THE  CASE,  WISHING  FOR  SOMETHING  DOESN'T  MAKE 
IT  TRUE.  ALL  OF  US  WOULD  LIKE  TO  SEE  DEMOCRACY  AND  PROSPERITY  IN 
HAITI.  UNFORTUNATELY,  WE  MUST  BE  REALISTIC  AND  ADMIT  THAT  THINGS 
ARE  NOT  GOING  WELL  IN  HAITI.  THE  SITUATION  IS  QUITE  BLEAK  AND 
COULD  IN  FACT  GET  EVEN  BLEAKER  IF  THE  CURRENT  TREND  IS  ALLOWED  TO 
CONTINUE . 

THERE  ARE  A  NUMBER  OF  ISSUES  THAT  CONCERN  US  GREATLY: 

FIRST  OF  ALL,  THE  PRESIDENTIAL  ELECTION,  SO  STRONGLY  HYPED  AS  A 
GREAT  SUCCESS,  WAS  IN  FACT,  A  FARCE.  THE  TURNOUT  WAS  EXCEEDINGLY 
LOW- -SOME  RELIABLE  ESTIMATES  PLACE  IT  AT  5-8%.  THE  APATHY  OF  THE 
HAITIAN  PEOPLE  WAS  PAINFULLY  OBVIOUS. 

FURTHERMORE,  THERE  WAS  NO  REAL  COMPETITION  IN  THE  ELECTION. 
SEVERAL  OF  THE  MAJOR  OPPOSITION  PARTIES  BOYCOTTED  THE  VOTING. 
SEVERAL  CANDIDATES  WERE  HARASSED  AND  INTIMIDATED.  ALL  IN  ALL,  A 
SITUATION  THAT  DOES  NOT  BODE  WELL  FOR  DEMOCRACY. 

SECONDLY,  HAITI  CONTINUES  TO  BE  PLAGUED  BY  POLITICAL  VIOLENCE. 
SEVERAL  MURDERS  OF  POLITICAL  OPPONENTS  OF  PRESIDENT  ARISTIDE  ARE 
STILL  UNSOLVED,  DESPITE  STRONG  EVIDENCE  INDICATING  THAT  ARISTIDE 
LOYALISTS  WERE  INVOLVED.  THIS  IS  QUITE  SIMPLY,  AN  INTOLERABLE 
SITUATION. 

THE  NEXT  ISSUE  OF  CONCERN  IS  THE  CORRUPTION  AND  INCOMPETENCE  OF  THE 
NEW  POLICE  FORCE.  IF  HAITI  IS  TO  BE  A  LAW-ABIDING  SOCIETY,  THERE 
MUST  BE  RESPECT  FOR  THE  POLICE.  YET,  DESPITE  REPEATED  PLEDGES  BY 
PRESIDENT  ARISTIDE  TO  RESPECT  THE  INTEGRITY  OF  THE  POLICE,  HIS 
GOVERNMENT  CONTINUES  TO  APPOINT  UNSUITABLE  INDIVIDUALS  TO  SERVE  ON 
THE  FORCE. 

IN  FACT,  PRESIDENT  ARISTIDE  PERSONALLY  ASSURED  ME,  WHEN  I  WAS  IN 
HAITI  LAST  FEBRUARY,  THAT  HE  WAS  TOTALLY  COMMITTED  TO  A  TRULY 
INDEPENDENT  POLICE  FORCE.  HE  PLEDGED  THAT  HE  WOULD  NOT  LOAD  THE 
FORCE  UP  WITH  HIS  OWN  LOYALISTS.  YET  THIS  IS  PRECISELY  WHAT  WE  ARE 
NOW  WITNESSING,  MUCH  TO  OUR  EXTREME  DISAPPOINTMENT.'  LAVALAS 
CRONIES  AND  BRUTAL  UNQUALIFIED  EX-SOLDIERS  DO  NOT  BELONG  IN  THE 
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HAITIAN  POLICE,  IF  IT  IS  TO  HAVE  THE  RESPECT  OF  THE  PEOPLE. 

FINALLY,  THERE  IS  THE  PROBLEM  OF  HAITI'S  ECONOMY,  WHICH  IS  A 
BASKET- CASE.  WITH  8  0%  UNEMPLOYMENT,  WITH  ELECTRICITY  CONFINED  TO 
TWO  OR  THREE  HOURS  A  DAY,  WITH  FOREIGN  INVESTORS  STILL 
DOUBTFUL  ABOUT  HAITI'S  PROSPECTS,  THE  HAITIAN  GOVERNMENT  MUST  THE 
NECESSARY  STEPS  TO  JUMP-START  THE  ECONOMY.  NEVERTHELESS,  UNDER 
PRESIDENT  ARISTIDE,  THERE  HAS  BEEN  A  BACK-SLIDING  FROM  THE 
COMMITMENT  TO  PRIVATIZATION.  THIS  HAS  LED  TO  THE  RESIGNATION  OF 
FORMER  PRIME  MINISTER  MICHEL,  A  MAN  WHO  WAS  SINCERELY  INTENT  ON 
ECONOMIC  REFORM. 

UNLESS  THESE  ISSUES  ARE  ADDRESSED  FORTHRIGHTLY  AND  AGGRESSIVELY  BY 
PRESIDENT  PREVAL,  I  BELIEVE  IT  WILL  BE  IMPOSSIBLE  FOR  THIS  CONGRESS 
TO  APPROVE  ANY  ASSISTANCE  FOR  HAITI.  ANY  SUPPORT  FOR  A  GOVERNMENT 
THAT  DOES  NOT  WORK  IN  GOOD  FAITH  TO  ANSWER  THESE  CONCERNS  WOULD 
SIMPLY  BE  MONEY  DOWN  A  RAT-HOLE. 

I  APPLAUD  YOU  MR.  CHAIRMAN,  FOR  PLACING  A  HOLD  RECENTLY  ON  MONEY 
INTENDED  FOR  HAITI'S  POLICE  TRAINING.  I  HOPE  THIS  MOVE  WILL  SEND 
A  STRONG  MESSAGE  TO  THE  INCOMING  HAITIAN  GOVERNMENT.  IF  THEY  ARE 
NOT  WILLING  TO  PRODUCE  RESULTS  ON  ALL  OF  THESE  FRONTS,  I  AM  AFRAID 
THAT  THE  UNITED  STATES  CANNOT  AND  WILL  NOT  BE  ABLE  TO  SUPPORT  THEM. 

THANK  YOU,  MR.  CHAIRMAN. 
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United  States  Department  of  State 

Washington,  D.C.      20.520 
January  3,  1996 


Dear  Mr.  Chairman: 

Shortly  you  will  receive  our  response  to  your  letters  of 
December  15  and  December  22,  regarding  the  training  of  the 
Haitian  National  Police.   We  have  also  made  arrangements  to 
give  your  Committee's  staff  and  members  access  to  the  first 
batch  of  documents  requested  by  Chairman  Combest  (and  Roger 
Noriega  actually  reviewed  those  documents  on  December  29) . 
Those  additional  documents  requested  subsequently  by  you. 
Chairman  Combest,  and  Chairman  Helms  should  be  available' 
shortly. 

We  are,  needless  to  say,  concerned  that  you  should  think 
that  the  Department  of  State  may  have  held  back  from  the 
Congress  information  regarding  the  FBI's  investigation  of  the 
murder  of  Mireille  Bertin.   We  can  assure  you  that  such  is  not 
the  case.   Through  early  October,  the  FBI  treated  this  inquiry 
as  an  ongoing  criminal  investigation.   Accordingly,  it  shared 
only  such  information  as  it  deemed  necessary  and  advisable  with 
Embassy,  CIA,  and  DOD  personnel  in  Port-au-Prince.   Based  on 
contacts  with  the  FBI  and  other  sources,  our  Embassy  reported 
on  the  Bertin  investigation.   In  Washington,  the  relevant 
agencies  cooperated  in  seeking  to  overcome  obstacles  which  the 
FBI  had  encountered  in  the  course  of  its  investigation. 

In  late  October,  after  a  decision  had  been  made  to 
discontinue  the  independent  FBI  investigation  and  to  turn  the 
material  it  had  gathered  over  to  the  Haitian  investigative  team 
created  for  the  purpose  of  pursuing  this  inquiry,  FBI 
representatives  in  Washington  met  with  State  and  other  relevant 
agency  representatives  to  share  results  of  their 
investigation.   Congress  was  informed  in  early  November,  when 
all  involved  agencies  provided  the  House  Permanent  Select 
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Benjamin  A.  Oilman,  Chairman, 

Committee  on  International  Relations, 
House  of  Representatives. 
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Committee  on  Intelligence  (HPSCI)  with  written  testimony  and  a 
comprehensive  set  of  answers  prepared  for  a  closed  HPSCI 
hearing  scheduled  for  November  1,  but  subsequently  postponed. 

The  re-emergence  of  political  violence  in  Haiti,  and  the 
possible  implication  of  senior  officials  in  the  Haitian 
security  apparatus  has  been  and  remains  at  the  top  of  our 
bilateral  agenda  with  Haiti.   The  President,  Vice  President, 
Secretaries  of  State  and  Defense,  the  National  Security 
Advisor,  and  other  senior  American  officials  have  dealt 
directly  and  forcefully  with  this  issue  in  their  conversations 
with  President  Aristide  and  we  will  do'  so  with  his  successor. 
We  are  confident  that,  as  the  Committee  reviews  the  telegrams 
and  other  material  requested  and  being  made  available,  you  will 
recognize  the  priority  this  issue  has  received. 

Security,  democracy  and  respect  for  human  rights  is  on  the 
rise  in  Haiti,  but  that  society  remains  a  deeply  troubled  one. 
Further  progress  in  all  these  fields  will  require  time, 
attention,  assistance,  firmness  and  candor  on  our  part.   We  are 
most  anxious  to  work  with  you  and  your  colleagues  to  sustain 
these  qualities  in  our  relationship  with  Haiti. 

Sincerely, 


Wendy  R.  Sherman 
Assistant  Secretary 
Legislative  Affairs 
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United  States  Department  of  State 
Washington,  D.C.     20520 

'     JAN      3  (996 


Dear  Mr.  Chairman; 


The  Secretary  has  asked  that  we  reply  to  your  and  Chairman 
Helms'  letter  of  December  15  concerning  recent  developments  in 
Haiti.   We  are  also  taking  this  opportunity  to  reply  to  your 
letter  of  December  22,  which  addressed  similar  security  and 
police  training  issues. 

ITNMIH  Withdrawal 

Like  you,  the  Administration  fully  expects  the  UN 
peacekeeping  mission  (UNMIH)  mandate  in  Haiti  to  expire  as 
scheduled  on  February  29,  1996.   The  U.S.  Government  is  engaged 
in  discussions  involving  the  United  Nations,  the  Government  of 
Haiti,  and  the  other  "Friends  of  the  Secretary  General" 
concerning  the  transition  to  and  the  nature  of  the  post-UNMIH 
arrangements  in  Haiti.   As  we  have  previously  discussed  with 
Committee  staff,  U.S.  development  projects  are  expected  to 
continue.   The  Government  of  Haiti  is  considering  a  request  for 
the  continued  presence  of  a  small,  highly  qualified  contingent 
of  UN  Civilian  Police  (UN  CIVPOL)  to  continue  field  training 
for  the  new  Haitian  National  Police  (HNP)  ,  and  perhaps  also  for 
a  small  international  military  contingent  to  provide  a  rapid 
reaction  capability  in  the  capital  while  the  HNP  develops  that 
capability.   Bilateral  deployments  for  training  by  U.S. 
military  engineers  may  also  continue  in  Haiti,  as  in  other 
countries  in  the  region.   No  peacekeeping  role  for  U.S.  forces 
following  the  expiration  of  the  UNMIH  mandate  is  envisioned. 

The  Department  of  Defense  is  prepared  to  brief  you  on  plans 
for  the  withdrawal  of  U.S.  forces.   It  is  clear  at  this 
juncture  that  UNMIH' s  existing  peacekeeping  mandate  will  end  on 
February  29.   In  keeping  with  normal  UN  practice,  the  UNMIH 
forces'  responsibilities  after  that  date  will  be  confined  to 
executing  a  prompt,  orderly  and  safe  withdrawal  of  their 
equipment  and  personnel.   Within  this  framework,  we  understand 
that  DoD's  current  planning  calls  for  the  majority  of  the 
American  component  of  UNMIH  to  have  departed  Haiti  before  the 
end  of  March. 


The  Honorable 

Benjamin  A.  Gilman,  Chairman, 

Committee  on  International  Relations, 
House  of  Representatives. 
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Police  Training 

As  pointed  out  in  the  more  detailed  answers  to  your 
questions  of  December  15  (enclosed) ,  and  during  our  briefing  to 
Committee  staff  December  21,  the  U.S.  has  begun  discussions  with 
the  Haitian  government  regarding  its  decision  to  assimilate 
1,511  individuals  remaining  from  the  former  Interim  Public 
Security  Force  (IPSF)  into  the  HNP .   This  group  includes  829 
Guantanamo-trained  "public  safety"  personnel  and  682  former 
members  of  the  Haitian  Armed  Forces  (FAd'H) .   We  have  urged 
that  these  individuals  be  vetted,  as  were  former  FAd'H  a  year 
ago  when  brought  into  the  IPSF,  to  ensure  that  no  one  with 
links  to  corruption,  drug  trafficking  or  hiiman  rights 
violations  is  integrated  into  the  HNP. 

In  this  connection,  the  U.S.  Government  is  developing,  in 
consultation  with  UN  CIVPOL  and  with  UN/OAS  International 
Civilian  Mission  human  rights  monitors,  our  own  information 
base  on  all  of  these  individuals.   We  will  bring  to  the 
attention  of  the  Haitian  Government  credible  negative 
information  on  any  former  IPSF  members,  and  will  strongly  urge 
that  any  who  do  not  meet  the  above  criteria  not  be  retained  in 
any  police  or  security  role  whatsoever.   The  Haitian  Government 
has  expressed  a  desire  for  further  training  for  the  former  IPSF 
members  being  assimilated  into  the  HNP. 

We  are  willing,  in  principle,  to  provide  appropriate 
training,  but  only  to  former  IPSF  members  who  have  successfully 
cleared  the  vetting  process.   We  can  assure  you  that  no 
individuals  who  fail  to  meet  those  criteria  will  receive  any 
U.S. -provided  training. 

Special  Investigative  Unit 

The  Haitian  Government  has,  as  you  know,  estaiblished  a 
Special  Investigative  Unit  (SIU) ,  to  investigate  high  profile 
crimes  including  the  murders  of  Mireille  Bertin  and  Jean  Hubert 
Feuille.   The  SIU  is  hampered,  however,  by  a  lack  of 
professional  investigatory  expertise.   Accordingly,  the 
Government  of  Haiti  has  asked  UN  CIVPOL  and  the  U.S.  Government 
to  provide  trained  investigators  to  assist  the  operations  of 
this  investigative  unit.   The  UN  has  already  assigned  a  team  of 
Canadian  and  French  police  officers  to  that  task.   The  U.S. 
Government,  for  its  part,  has  recruited  two  experienced 
American  investigators  to  work  with  CIVPOL  as  advisors  for  this 
unit.   The  U.S.  Government  will  continue  to  urge  the  Government 
of  Haiti  to  have  this  unit  move  aggressively  on  these  cases  in 
the  weeks  ahead. 

Representatives  of  the  Federal  Bureau  of  Investigation 
(FBI)  have  recently  met  with  the  prosecutor  responsible  for 
handling  the  Bertin  case,  in  order  to  convey  results  of  the 
FBI's  investigation,  and  to  establish  arrangements  for  the 
provision  of  forensic  assistance.   Senior  U.S.  executive  branch 
officials  have  repeatedly  urged  the  Government  of  Haiti  to 
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undertake  a  serious,  thorough  and  professional  investigation  of 
this  and  other  possibly  politically  motivated  crimes,  or  in 
addition  risk  losing  U.S.  assistance.   We  will  continue  to 
follow  the  SIU's  efforts  closely. 

Document  Requests 

With  respect  to  the  documents  requested  in  your  and  Chairman 
Helms'  letter  of  December  15,  the  information  you  seek  as  well 
as  many  of  the  underlying  telegrams  have  already  been  made 
available,  under  certain  conditions,  to  members  and  staff  of 
the  House  Permanent  Select  Committee  on  Intelligence  (HPSCI) . 
Our  reply  of  December  26  to  HPSCI  Chairman  Combest's  letter  of 
September  28  explained  the  access  procedures.   We  will  make 
these  documents  available  for  review  by  staff  of  the 
International  and  Foreign  Relations  Committees  under  similar 
conditions.   We  will  contact  you  regarding  the  remaining 
documents  requested  by  you.  Chairman  Helms  and  Chairman  Combest 
as  soon  as  the  Department's  established  document  review 
procedures  have  been  completed  for  those  documents. 

We  share  your  commitment  to  ensuring  that  the  mission  of 
our  armed  forces  in  Haiti  and  of  the  larger  UN  force  they 
support  --  to  provide  a  secure  and  stable  environment  for  a 
peaceful,  democratic  political  transition  —  be  completed 
successfully  and  on  schedule.   The  continued  training  and 
deployment  of  a  professional,  apolitical,  civilian  Haitian 
police  force  is  essential  to  this  goal. 

Nearly  5,000  newly  recruited  and  trained  Haitian  National 
Police  are  due  to  be  deployed  by  February,  when  the  new  Haitian 
president  takes  office,  provided  funding  is  forthcoming  and  the 
Department  of  Justice  training  and  assistance  to  this  new 
Haitian  police  force  continues  without  interruption.   With  this 
Haitian  public  security  capability  in  place,  we  are  confident 
U.S.  forces  will  be  able  to  complete  their  mission  in  Haiti  in 
February,  and  then  return  home.   Your  concurrence  in  providing 
the  $5  million  allocated  to  support  this  Department  of  Justice 
training  through  the  presidential  transition  and  UNMIH 
withdrawal  will  greatly  facilitate  these  efforts. 

We  hope  this  information  has  been  useful  to  you.   Please  do 
not  hesitate  to  contact  us  if  we  can  be  of  further  assistance. 

Sincerely, 


Wendy  R.    Sherman 
Assistant   Secretary 
Legislative  Affairs 


Enclosure:      as    stated 
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Answers  to  Questions  Contained  in  December  15  Letter  frnm 
Chairmen  Helms  and  Gilman  to  Secretary  of  State  Christopher 

1.  Question;  What  individual  or  individuals  were  responsible 
for  recruiting  the  850  Guantanamo  trainees?   Have  these  persons 
received  adequate  training  to  function  with  the  graduates  of 
U.S. -run  (sic)  police  academy?  Does  the  fact  that  those 
persons  were  chosen  for  their  political  loyalty  undermine 
efforts  to  prevent  politicization  of  the  police  force? 

Answer:   The  Guantanamo  police  trainees  were  originally 
destined  to  provide  assistance  to  the  troops  of  the 
Multinational  Force  (MNF) .   They  were  interviewed  and  selected 
at  U.S.  Government  initiative  by  representatives  of  the 
then-exiled  Government  of  Haiti  in  conjunction  with  DOD,  JCS 
and  State  Department  personnel.   The  U.S.  and  Haitian 
delegations  established  a  written  and  oral  interview  procedure 
designed  specifically  to  weed  out,  among  other  things, 
individuals  who  had  held  positions  of  influence  with  any 
political  party  or  had  previously  been  affiliated  with  any 
paramilitary  group.   Moreover,  U.S.  personnel  assigned  to  the 
U.S.  delegation  worked  to  ensure  that  political  orientation  was 
not  a  selection  criterion.   Although  the  Guantanamo  camp 
population  did  not  represent  a  proportionate  cross-section  of 
political  thought  in  Haiti,  the  fact  that  the  U.S.  retained 
(and  often  exercised)  the  right  to  veto  selection  of  any 
applicant  worked  to  prevent  selection  of  trainees  on  the  basis 
of  political  loyalty.   The  Department  of  Defense  representative 
who  headed  the  U.S.  team  advises  that  each  trainee  was  finally 
approved  by  him  and  the  Haitian  Consul  to  Miami  who  headed  the 
Haitian  team. 

The  International  Criminal  Investigative  Training  Assistance 
Program  of  the  U.S.  Department  of  Justice  (ICITAP)  was 
originally  directed  to  provide  a  three-day  "Public  Safety 
Trainee"  course  covering  minimal  skills  necessary  to  assist  MNF 
personnel.  When  deployment  of  the  Guantanamo  trainees  to  Haiti 
was  delayed,  their  training  was  expanded  to  approximate i.y  21 
days.   The  training  regime  was  never  intended  nor  designed  to 
qualify  these  individuals  to  serve  as  full-fledged  police 
(hence  our  adoption  of  the  term  "police  trainee)  and  included 
no  training  in  firearms  or  other  lethal  weapons  and  only  4 
hours  of  Haitian  law  (HNP  graduates  receive  160  hours) .   ICITAP 
believes  that  their  training  was  adequate  at  best  to  perform 
traffic  control,  unarmed  static  security  and  similar 
less-skilled  functions. 

By  contrast,  HNP  personnel  were  subjected  to  a  much  more 
rigorous  selection  process  that  was  designed  to  be  totally 
apolitical  and  merit-based.   During  testing  and  selection 
conducted  by  Government  of  Haiti  (GOH)  and  ICITAP  joint  teams, 
candidates'  files  were  designated  only  by  number  and  selection 
was  based  on  anonymous  test  score  results  to  eliminate  any 
chance  of  favoritism. 
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We  are  reconunending  to  the  GOH  that  assimilation  of  additional 
personnel,  including  Guantanamo  trainees,  into  the  HNP  should 
be  conducted  in  such  a  way  as  to  ensure  that  the  professional 
and  apolitical  character  of  the  force  is  not  undermined.   Many 
of  them  have  successfully  performed  static  security  and  traffic 
control  functions  for  some  time.   We  believe  that  they  should 
be  admitted  to  become  full-fledged  sworn  police  officers  only 
if  they  meet  objective  criteria  applicable  to  all  other  HNP 
members  - 


2.  Question:   Will  these  1,400  [sic]  new  personnel  be  screened 
(based  on  the  educational  background,  psychological  screening 
and  background  checks)  that  were  required  of  academy 
graduates?   Will  these  persons  be  required  to  complete  the 
training  and  evaluation  regime  required  of  other  academy 
graduates? 

Answer:   The  1,511  personnel  transferred  from  the  IPSF  to  the 
HNP  consist  of  both  former  Haitian  Armed  Forces  (FAd'H) 
personnel  and  Guantanamo  trainees. 

Virtually  all  of  the  FAd'H  personnel  were  vetted  in 
October  1994  prior  to  entering  the  IPSF.   A  few  of  the  officers 
were  never  vetted,  or  did  not  pass  the  vetting  process.   We 
have  strongly  urged  that  any  IPSF  personnel  transferred  to  the 
HNP  should  be  screened  again  to  ensure  that  no  one  with  links 
to  corruption,  drugs  or  hximan  rights  violations  is  assimilated 
into  the  Haitian  National  Police.   The  U.S.  Government  is 
developing,  in  consultation  with  the  UN  civilian  police  and 
with  UN/OAS  International  Civilian  Mission  human  rights 
monitors,  our  own  information  on  all  of  these  individuals.   We 
will  bring  to  the  attention  of  the  Haitian  Government 
information  on  any  individuals  who  fail  to  meet  the  above 
criteria,  and  strongly  urge  that  they  not  be  retained.   In 
addition,  we  have  recommended  that  any  personnel  that  will 
receive  full  police  powers  as  a  regular  member  of  the  HNP 
should  meet  all  educational  and  testing  standards  and  complete 
the  16-week  basic  recruit  training  course,  or  the  course  for 
supervisors  which  we  have  begun  to  provide  to  personnel  being 
recruited  into  higher  level  supervisory  positions.   In 
accordance  with  the  Haitian  police  law,  the  16-week  training 
could  be  waived  for  any  officers  that  received  equivalent 
police  traini.ng  in  foreign  institutions  as  provided  for  in  the 
Haitian  Police  Law. 

3.  Question:   Are  any  of  these  individuals  believed  to  be 
guilty  of  violations  of  human  rights  or  other  crimes?   Are  such 
violations  grounds  for  rejecting  these  new  members?   Has  a 
reasonable  mechanism  been  put  in  place  to  carry  out  this  sort 
of  screening? 
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Answer:   We  will  provide  the  Committee,  as  soon  as  possible, 
copies  of  comprehensive  questions  and  answers  on  this  issue 
provided  by  the  Departments  of  State  and  Justice,  the  Central 
Intelligence  Agency,  and  the  Defense  Intelligence  Agency  to  the 
House  Permanent  Select  Committee  on  Intelligence  on  or  about 
October  31,  1995. 

4.  Question;   Are  ex-army  personnel  or  Guantanamo  recruits 
being  assigned  disproportionately  to  supervisorial  roles  within 
the  police  force?   Are  supervisors  being  chosen  by  merit? 

Answer:   Former  FAd'H  officers  have  been  assigned  to  senior 
Headquarters  leadership  positions  and  about  100  former  officers 
from  the  IPSF  have  been  assigned  to  top  field  management 
positions.   The  Government  of  Haiti  has  been  informed  by  the  UN 
that  many  of  these  officers  are  considered  by  the  UKCIVPOL  — 
which  has  worked  closely  with  them  —  to  be  the  best  of  the 
IPSF,  to  have  done  a  good  job,  and  to  fill  an  experience  void 
in  the  HNP .   The  U.S.  Government  does  not  fully  agree  with  this 
conclusion  and  has  urged  that  objective,  merit-based  criteria 
be  established  for  them  and  other  supervisors.   While  we 
recognize  that  some  of  these  ex-FAd'H  officers  represent  the 
only  experienced  police  leadership  available  to  Haiti,  we  have 
nevertheless  urged  against  too  high  a  proportion  of  ex-FAd'H  to 
new,  civilian  supervisors.   In  this  regard,  for  the  first  time, 
selections  made  in  November  at  the  first-line  and  mid-level 
supervisory  levels  were  merit-based-   Additionally,  a 
standardized  examination  for  the  position  of  Inspector 
Sergeant,  developed  in  conjunction  with  ICITAP,  was  recently 
given  to  all  HNP  supervisors  eligible  for  promotion  to  the 
officer  ranks. 

5.  Question:   Does  the  decision  to  integrate  these  persons 
into  the  Haitian  National  Police  notwithstanding  U.S.  strong 
objections  breach  the  Memorandum  of  Understanding  for  this 
program? 

Answer:   The  MOU  States  that  "the  Government  of  Haiti  retains 
the  sovereign  right  to  make  all  final  decisions  with  respect  to 
the  police,  including  organization,  development  and  training," 
while  "the  United  States  retains  the  sovereign  right  to 
determine  the  conditions  under  which  it  will  continue  to  make 
assistance  available."  with  respect  to  personnel  matters. 
Annex  B  to  the  MOU  provides  that  the  Government  of  Haiti  will 
"appoint  qualified  personnel  to  key  management  positions  in  the 
HNP,  consistent  with  the  Constitution  and  Police  law,  [and] 
assign  personnel  to  fill  professional  and  administrative 
positions  in  HNPTC  [i.e.,  Haitian  National  Police  Training 
Center]  and  HNP  HQ." 
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Assimilation  of  some  of  the  IPSF  could  be  achieved  consistent 
with  the  Police  Law  through  assignment  to  such  specialized  and 
limited  tasks  as  traffic  control,  building  security  guards  and 
other  support  duties  performed  by  "non-sworn"  personnel.   This 
is  provided  for  in  Article  58  of  the  Police  law  where  reference 
is  made  to  "employees  who  are  not  integrated  into  the 
hierarchy"  (not  officers  or  police  agents).   The  Police  Law 
also  makes  explicit  provision  for  the  inclusion  of  ex-army 
officers  in  the  HNP .   The  officers  would  qualify  if  (a)  they 
have  received  police  training  in  a  foreign  police  program  and 
(b)  they  meet  whatever  objective  criteria  the  GOH  establishes 
pursuant  to  the  police  law  for  appointment  of  supervisors. 

6.   Question;   What  type  of  weapons  or  material  support  (with 
detailed  descriptions  of  any  firearms)  have  been  provided  to 
the  Haitian  National  Police  or  the  Interim  Public  Security 
Force  under  the  U.S.  assistance  program? 

Answer:   The  Department  of  Justice  ICITAP  program  is  prohibited 
from  providing  lethal  weapons  to  recipient  police  services, 
including  the  HNP.   Therefore,  no  U.S.  assistance  monies  were 
expended  on  providing  weapons  or  material  support  to  the 
Government  of  Haiti  under  ICITAP' s  police  development  project. 

Training:   As  part  of  the  basic  recruit  training  program,  and 
pursuant  to  the  Haitian  Police  Law  which  mandates  only  issuance 
of  sidearms  to  HNP  personnel,  ICITAP  secured  459  model  10/15 
Smith  and  Wesson  .38  caliber  revolvers  for  firearms  safety  and 
firing  practice.   Of  these  weapons,  170  are  inoperable  — 
therefore  non-lethal  —  and  used  for  handling  and 
familiarization  purposes.   The  ICITAP  training  weapons  were 
obtained  from  Defense  Material  Reutilization  Command  (DMRO  - 
DoD  surplus)  and  are  retained  as  U.S.  Government  property  and 
safeguarded  by  ICITAP  personnel  at  all  times.   In  addition, 
ICITAP  has  purchased  400  speedloaders,  200  sets  of  duty  gear 
(belts,  holsters,  handcuff  cases,  baton  rings,  speedloader 
pouches),  3,500  dummy  rounds  of  ammunition  and  600,000  rounds 
of  .38  caliber  ammunition  between  April  and  December.   All  of 
this  equipment  is  used  in  training,  stored  and  secured  by 
ICITAP  personnel.   ICITAP  has  provided  no  weaponry  or 
ammunition  to  Government  of  Haiti  personnel  or  representatives. 

HBP  Deployment:   Service  revolvers  and  ammunition  for  use  by 
HNP  sworn  officers,  following  graduation  from  the 
U.S .-sponsored  basic  training,  are  provided  by  the  Government 
of  Haiti.   The  Government  of  Haiti  secured  approximately  500 
.38  caliber  revolvers  directly  from  Smith  and  Wesson  and  an 
additional  5,400  model  15  Smith  and  Wesson  .38  caliber 
revolvers  and  ammunition  purchased  from  the  DMRO  at  Crane 
Arsenal  in  Indiana.   These  weapons  were  sent  from  the  Crane, 
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Ind.,  DMRO  facility  to  the  Fort  Leonard  Wood,  Mo.,  HNP  training 
site  where  they  were  used  by  ICITAP  to  train  the  cadets.   The 
weapons  were  packed  and  shipped  back  to  Haiti  for  distribution, 
by  the  Government  of  Haiti,  to  HNP  cadets  upon  graduation  and 
deployment.   Inventory  of  these  weapons  is  exclusively  in  the 
hands  of  the  Government  of  Haiti.   As  of  December  26,  1995, 
2,155  remained,  enough  to  equip  the  remaining  cadets  with  a  few 
left  over.   ICITAP  has  provided  each  HNP  .graduate  with  a  baton, 
handcuffs,  and  uniform  items,  in  addition  to  some  vehicles 
(including  bicycles) ,  office  furniture  and  supplies  for  police 
stations . 

Regina  trainees:   Canadian-trained  police  cadets,  the  so-called 
Regina  trainees,  were  issued  new  .9  ram  automatic  weapons  by  the 
Government  of  Haiti.   ICITAP  provided  no  training  on  these 
weapons  - 

IPSF:   ICITAP  provided  a  five-day  training  program  for  former 
FAd'H  personnel  entering  the  IPSF.   The  training  focused  on 
human  rights  and  non-lethal  police  skills.   No  firearms 
training  was  provided  nor  was  any  material  assistance  given  to 
the  IPSF  by  ICITAP.   Only  very  limited  firearms  instruction  was 
provided  to  the  IPSF  by  the  Philippines  contingent  of  the 
Multinational  Force.   It  must  be  noted  that  as  a  result  of  the 
Haitian  government's  decree  disbanding  the  IPSF,  the  former 
FAd'H  array  of  automatic  and  semi-automatic  military-type 
shoulder  weapons  and  a  mix  of  handguns,  both  revolvers  and 
automatics,  and  any  additional  weapons  and  related  material 
purchases  for  the  IPSF  made  by  the  GOH  (including  purchases 
made  in  the  United  States)  which  were  already  in  the  possession 
of  the  Ministry  of  Justice  are  now  probably  included  in  the  HNP 
arsenal  - 

7.   Question:   Does  any  U.S.  agency  have  information 
implicating  any  of  the  individuals  involved  in  the  Haitian 
government's  decision  regarding  these  forces  (including  but  not 
limited  to  Dany  Toussaint,  Pierre  Cherubin,  or  Jean-Marie 
Fourel  Celestin)  in  human  rights  violations  or  other  crimes  or 
corruption. 

Answer:   We  will  provide  to  the  Committee,  as  soon  as  possible, 
copies  of  comprehensive  questions  and  answers  on  this  issue 
provided  by  the  Departments  of  State  and  Justice,  the  Central 
Intelligence  Agency,  and  the  Defense  Intelligence  Agency  to  the 
House  Permanent  Select  Committee  on  Intelligence  on  or  about 
October  31,  1995. 
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Port-au-t>rinc«,  July  11,  199S 


Dear  Mister  President: 

Attorney  General  Janet  Reno  has  asked  ae  t.o   write 
you  to  eonfira  the  following  poinr.i*  of  iigreenent 
reached  in  our  July  3  Beeting  with  Associate  Deputy 
Attorney  General  Setb  Haxnan  and  Deputy  Assistant  FBI 
Director  Willlaa  Perry: 

1.   The  FBI  will  proceed  with  the  Bertin 
InvaKtlgation.  pursuant  to  the  following  guidelines: 

(a)  While  the  FBI  of  course  reports  to  ths 
Attorney  General  of  the  United  States,  the 
Inveatiqatien  ie  being  oondueied  for  the  b«n«flr.  And 
assistance  of  the  Haitian  Ministry  of  Justice.   At  the 
conclusion  of  the  investigation,  a  report  will  be 
provided  to  the  Haitian  Governaent.   In  the  interim, 
the  FBI  teas  will  continue  to  coordinate  when  and  as 
requested  with  lA»e  Juge  d '  Instruction  tb  whoa  t:he 
Bertin  assassination  investigation  has  been  assigned. 

(b)  The  FBI  aay  solicit  and  conduce 
interviews  of  any  individual  it  believes  aay  have 
relevant  information,  without  any  requirement  of 
advance  notice  to  the  Haitian  Covernaent  or  any  Haitian 
Government  official  and  without  any  requirement  that 
officials  of,  or  attorneys  for,  the  Haitian  Covernaent 
be  present  during  interviews. 


His  Excellency 

Jean^Bertrand  Aristide, 
President  of  the 

Republic  of  Haiti. 
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(c)  The   FBI   will   honor   any   request   by   an 
individual  who  wishes  to  be  accompanied  during  an 
interview  by  an  attorney  representing  the   individual's 
perEonal   interest  —  so  long  ae  that  attorney   is  not 
also  representing  the  interest  oC  the  Haitian 
Covermnent. 

(d)  Before  interviewing  any  Haitian 
Covernaent  official,   the  FBI  will   notify  the   individual 
that    (a)    if  he  wishes,    he  may  be  accompanied  by  an 
attorney  representing  his  personal   interest,    and    (b)    if 
he  wishes,    the  Government  of  Haiti  will   provide  him 
with  such  an  attorney  without  charge.      If   an   individual 
wishes  an  attorney,   the   interview  will  be  arranged  at  a 
time   and  place  at  which  the  attorney  can   be  present    (so 
long  as  the  attorney  is  not  also  representing  the 
Government  of  Haiti) .      If  the   individual  does  not  wish 
an  attorney,    the  interview  will  proceed  at  a  mutually 
agreeable  tine  and  place. 

2.  The  FBI  will  not  institute   investigations   into 
alleged  political  assassinations  under   the  Cedras 
regime.      Instead,   the  Felony  Trial   Project,    in  which 
both  U.S.    prosecutors  and  FBI   agents  participate,    is 
available  upon  request  and  will  assist  Haitian  law 
enforcement  authorities   in  investigating  and 
prosecuting  these  other  assassinations. 

3.  The  FBI  Bertin   investigation  should  proceed 
fully,    independent  of  the  progress  on  any  other 
Investigations. 

4.  The  Government  of  Haiti  will  promptly  reply   in 
writing  to  my  letter  to  you  of  April   24,    1995, 
regarding  the   legal  status  of  the   FBI   agents  operating 
in  Haiti. 

Once  again  I  want  to  assure  you  of   my  Governioent ' s 
continued  willingness  to  work  with  you  to  show  that  in 
the  new  Haiti,    serious  crimes  can  and  will  be 
investigated  and  prosecuted,    and  the  guilty  punished. 

Kindest   regards. 

Respectfully, 

William  Lacy  Swing 
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Port-au-Prince,  July  27,  1995 


Dear  Mr-  President: 

Thank  you  for  your  letter  dated  July  13,  1995. 
regarding  the  FBI's  participation  In  the 
investigation  of  the  Bertin  ease.   It  is  essential 
that  we  proceed  in  this  important  and  delicate  natter 
in  full  agreement.   I  appreciate,  therefore,  your 
quick  response  to  ay  letter  of  July  llth.   To  ensure 
there  is  no  nlsunderstanding.  I  wish  to  reconfirm  the 
following  points: 

As  I  mentioned  in  »y  letter,  the  United  States 
understands  and  supports  the  need  for  the  Haitian 
justice  system  to  investigate  and  prosecute  the  nany 
crimes  that  occurred  during  the  Cedras  regime.   The 
Uniced  States  Governncnt  reaains  prepared  to  assist 
in  this  effort,  through  the  framework  of  the  Felony 
Trial  Project,  which  was  established  last  Spring,  in 
cooperation  with  Minister  of  Justice  Exume,  for  this 
purpose.   (To  date,  however,  the  Project  has  not  been 
referred  any  cases.)   The  FBI  cannot  "extend"  its 
efforts  in  the  Bertin  case  "Co  all  victims  of  violent 
crime  in  Haiti . "   That  would  require  an  expansion  of 
resources  for  the  purpose  far  beyond  our  capability 
to  conn it. 

In  my  July  llth  letter,  I  set  forward  our 
understanding  based  upon  our  July  3rd  discussion,  of 
the  manner  in  which  the  FBI  should  interact  with  the 
Haitian  Ministry  of  Justice  in  the  conduct  of 
interviews.   I  understand  from  your  letter  that  these 
procedures  are  satisfactory. 

Needless  to  say,  the  United  States  agrees 
entirely  on  the  need  to  respect  Haitian  law  and  the 
dignity  of  the  Haitian  people.   I  assure  you  that  the 


His  Excellency 

Jean  Bertrand  Xristide, 

President  of  the  Republic  of  Haiti. 
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FBI,    like   oth«r  elements  of  cn«  American  aevernaAnt 
worliin?   in  Haiti,   has  done  so  and  will   continue  to  do 
so.      Should  you  have  or  receive  any   infomation  to 
the  contrary,    I   ask  that  you  bring   it  to  my   immediate 
attention.      Similarly,    i£  there  are  concerns  you   feel 
the  HaiCian  people  have  with  regards  to  the  FBI's 
role,    I  ask  that  you  advise  ne  inaediately.      For  our 
part,    v«  believe  that  the  FBI's  participation  in  this 
investigation  has  helped  reduce  that  acute  and 
widespread  sense  of  insecurity  which  followed  on  the 
Bert  in  assassination,   and  threatened  to  undermine  che 
secure  and   stable  environaent  in  Haiti  which  you  and 
ue  have  worked  so  hard  to  create. 

Finally,    we  would  appreciate  an  early  reply  to 
our   report  of  April  24,    1994,    regarding  the   legal 
stat.us   of  the  FBI  agents  operacing  in  Haiti.      It    is 
iaportant.    particularly  in  light  of  the  sensitiveness 
expressed   in  your  nost  recent  letter,    that  such 
matters  be  clearly  agreed  between  us. 

•;f2^U^Ae^.      Sincerely. 

William  Lacy  swing 
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DEPARTMENT  OF  DitiFENSE 
Port  8c-frinco,  H»UI.  09583-0090 


March  22, 199S 
CoiiimAiiiiius  Cturml 


!lonorMl>)r  Jr»n  J«.s<pli  Exumc 
MinistfrorJuttire 
l*oi1-(»u- Prince  tttU'i 

Otsi  Miiilt«»r  Exutiie: 

Tl.f  ^^uIlinn^i'•fli.'  ljicr«  h»ve  rtc^ndy  b«c»  pr<jen«ed  with  ailc|;a(ions  and  evidence 
iiii.vcri)ii)g  a  poisiblr  conspiracy  lo  inurder  a  prominent  aUorney  Mho  ha)  been  critical  of 
the  cunrnt  Covonaitnt.  Although  we  have  not  full}  invettigateJ  all  aspects  of  this  case  at 
the  prrseni  time,  (hr  billowing  information  is  provided  so  thai  your  Covcrnmenl  may 
imnudiately  undcrtukc  an  appropriate  irtveitlgation  of  (hit  matter.    Because  another 
Miitktio  ufihr  Covernmeni  is  alleged  to  have  been  involved  in  this  conspiracy,  I  have  also 
tfttifi^tt  President  Artstidc  of  this  matter. 

Ah  MNF  conlrticl  interpreter  named  Mr.  Oitude  Ooiige  provided  infornintion  thai  he      I 
had  recently  been  given  a  weapon  (an  uzi)  by  Mr.  Pairic  Moisc.  He  also  (old  us  that  Mr.      I 
Moiie  related  that  he  hart  been  birnl  by  Minittr rjtfjh*  Interior  Rcaubrun  to  assassinate     / 
M|ttllt  Durocher  Rtrtin.    lie  then  surrendered  iheweapon  to  the  MNF.  I'atric  Molse  is 
known  to  the  Multinational  Forces  to  have  both  the  (raining  and  capnciiy  to  commit  such 
an  act.  Mr.  Douge  told  us  that  Mr.  Molse  and  o(her»  would  be  coming  by  hit  house  during 
last  Sunday  evening  to  conduct  reconnaissance  of  Ms.  Berlin's  house  and  worhplacr.  Mr. 
Douge  tohl  us  that  Patric  and  the  others  would  be  In  a  gray  Ivuzu  Trooper.  At  the 
appointed  time  and  place,  w«  apprehended  Mr.  Molse  and  others  in  a  gr^y  Isuxu  Troopvr 
as  ihcy  Arrived  at  Douge't  home.  7'hc  vehicle  has  registered  lo  the  Ministry  of  (he  Intciior. 
.Mr.  Pairic  Moise  was  accompanied  by  his  brother  EUdi,  Mr.  Miehettet  Nicholas,  and  Mi 
Jtan  Joseph  S(.  Claire.  When  apprehcodid,  these  imtividuals  h»d  papers  in  (heir 
possession  which  contained  the  tclephoof  numbci  of  Minister  De»ubiun  and  Ms.  Uvrtin'.^ 
name  on  a  lis!  of  lawyers  who  may  have  participated  a  (he  coup  d'etat. 

Mr.  Douge't  inrormallon  was  piniall>  conrirmed  by  his  wife,  who  wlu-ii  indrprndcntly 
r|U(s(ianvd,  related  that  Mr.  Douge  had  (old  hrr  of  the  plot,  and  by  Mr.  Nicholas,  who  told 
us  that  he  went  with  Pairic  Moise  tc>  pick  up  (he  huzu  Tioo|ier  directly  Ftoin  Minister 
lltautiruii  (who  Nicholas  said  handed  the  keys  to  Patric  Molse  on  .^atmday  night,  Mitrrh 
18).  Mr.  Nicholas  and  Mr.  Si.  Claire  also  conflrmed  (hat  Mr.  Patric  Moise  met  the 
Minister  and  others  at  the  Ministry  of  (he  hKcrior  throughout  (his  past  week. 
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The  MuKinaiiontI  Porttt  liMve  di-tainccl  Mr.  PurU  Molse,  Mr.  EdJJ  Mout,  Mr. 
Sichohj,  and  Mr.  S(.Cl»lr(  hi  |.olic«  stuiion  2.  Mr.  Dougr  and  hij  wile  have  beiii  demiitrd 
■i(  on.  yf  »ur  f«c)|ilifi,  ulihogijl*  itn  MNF  duet  noJ  b«!i«ve  (hut  Mrj.  Dou^c  is  oiher  than  » 
wijnoj  in  thii  c**:.  The  MNF  will  n;akt  Ihwt  individualt  avallibte  for  $uih  invcMlgruion 
»A  jrou  deem  warranlcd  And  will  mIso  provide  you  with  acc«i  10  the  evidence  in  (hi*  cute 
;do<uincnUi  car,  and  weapon). 
■^ 

Wfl  d    not  kftov*  wheth'-  or  not  these  AllegKlions  Art  true.  However,  the  fflct  ihiti  a 
Minister  has  been  implicated  is  especially  seriouj.  These  ullegallont  nnd  initial  questioning 
results  arc  being  reported  through  channels  and  will  come  to  the  attention  of  U.S.  ofTicials 
:  have  elso  *«>'  '««d  (he  yJniirii  Slates  Ambassador  of  this  matter.  For  that  reason,  I  ask 

hat  jrour  {n>     .  .    (:(>n  of  this  matter  be  swift  and  complete  and  thai  the  Multinational 
'■'arcr*  be  providvi)  niih  the  results  as  soon  as  possible.  We  also  believe  it  would  be 

i((piv))r,'Kic  for  }-Au  t.  ■■■'tify  the  intended  vlrtiin  in  this  case  of  the  Ihiertt  so  that  she  might 

uke  »f>).<t>/-!Kle  nui       <    ^t  her  ictf-protcrtion. 

Ai  always,  the  Multinational  Forces  will  provide  such  assistance  as  may  be  appropriate 
ipon  your  request, 

Sincerely, 


-^George  A.  Fisher 
Mi^or General,  US.  Army 
Commanding  Central 


y 


Seaator  aeaa«  Helms 

Tbe  Uni&ad  Stata  3«aa'ts. 

Maahiagton,  O.C. 


Uonorabia  Senator, 
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Port-au-Pxiaco,  March  3 let,  199B 


KnoMring  your  interaafc  for  the  establiflhraent  of  the  true  damocracy 
In  Hal^l^  I  taka  the  decision,  to  inform  you  of  tha  foliowxn^B: 

A0  tha  apouea  of  Hre  Miraille  Durochier  BarTtin  who  was  cot«irdly 
aesaeainebad  on  March  28,  199S,  I  want  to  bring  Cac-ward  to  your 
attantion  that  it  is  false  that  the  baitlan  authorities  avar 
ixtfonoad  my  wife  that  there  was  a  thraat  on  h^r  life  and  that  she 
refused  any  protection  offered  to  har. 

I  awaar  that  nalthar  X  or  any  member  of  tha  close  faaily  waa 
aware  of  auch  initiative.  All  «e  know  is  that  b<»r  uncle  vaa 
approached  by  a  friend  in  the  name  o£  m.  Maraer  crSroma  ^\iQ 
iniornied  bin  that  they  were  about  to  nake  da  arreat  trarrant  on 
Miroille,B  nane^  and  adviae  her  co  leave  the  country  if  she  did 
not  want  to  be  jailed. 

Vin   wife  refused  saying  that  she  bad  no  raason  to  leavd  tha 
country  because  ahe  bad  not  broken  any  law.  She  wan  confortod  in 
thie  decision  by  her  unci  a  Rudolph  LAMOTME,  of  the  United  xmad 
yoreee  on  duty  at  that  time  in  Balti,  that  dempcraey  will  prevail 
for  all  in  tbe  country . 

Also  on  March  23,  1999,  the  Minister  of  Juetico/  Mr.  Exums 
confirmed  -to  her  tha  rumor  of  that  wa:frant  and  gave  har  his 
t;eiepboaa  Number  in  case  she  wanted  ^Ky   h.lp. 

3  and  ail  the  family  raguest  your  support  to  clarify  this 
horriblv  crime. 


Sincerely  Tours / 


r^ 


0Mii-*) 


Jean  Bert in 
li^assa  Hilaira 
Montagne  Noire 
Mtion-vllle,  Haiti,  W.3. 
Phone  509-574829 
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0nc  lundral  JODtth  eongtiss 

(DingrEss  of  the  Enited  States 

(LonimitttE  on  Sntmiational  Hclariona 

ttousE  of  TRxpraentatiDEB 

IDashington,  Bd  20115 

January  15,  1996 


Ms.  Wendy  Sherman 
Assistant  Secretary  of  State 

for  Legislative  Affairs 
Department  of  State 
Washington,  D.C.    20520 

Dear  Ms.  Sherman: 

Enclosed  are  written  questions  for  Assistant  Secretary  Robert  Gelbard  and  Mr.  James 
Dobbins,  pursuant  to  their  sworn  testimony  at  a  January  4  Conmiittee  hearing  on  Haiti  Human 
Rights  and  Police  Issues.    We  are  also  providing  the  unedited  transcript  of  this  hearing  for 
any  necessary  editing  by  these  witnesses. 

With  respect  to  these  submitted  questions,  1  ask  that  you  remind  these  witnesses  that, 
as  a  supplement  to  their  testimony  offered  under  oath  before  the  Committee,  their  written 
replies  will  be  considered  as  sworn  testimony. 

Because  of  the  urgency  of  the  Committee's  ongoing  inquiry  into  these  issues,  we 
intend  to  complete  the  record  of  this  hearing  as  soon  as  possible.   Therefore,  we  ask  that 
written  replies  to  these  questions  be  submitted  no  later  than  January  19.   Any  questions 
regarding  the  record  of  this  hearing  should  be  directed  to  Ms.  Parker  Brent  of  the  Committee 
staff,  202-225-5021. 

With  best  wishes. 


Enclosures  -  as  stated 
BAG/rfh 
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QUESTIONS  FOR  AMBASSADOR  ROBERT  GELBARD 

We  understand  that  U.S.  officials  have  informed  their  Haitian  counterparts  that  we  have 
evidence  of  human  rights  violations  and  other  criminality  on  the  part  of  Dany  Toussaint, 
Medard  Joseph,  Pierre  Cherubin,  Richard  Salomon,  el  al,  and  that  we  would  suspend  police 
assistance  if  such  persons  were  given  responsibility  for  Haiti's  security  forces.    Is  this 
description  accurate?   Have  we  essentially  conditioned  future  U.S.  police  assistance  on  Haitian 
compliance  with  this  requirement?   Provide  the  names  of  the  individuals  about  whom  U.S. 
officials  have  raised  these  concerns  to  date  as  well  as  a  summary  of  the  reports  of  criminality 
by  each  of  these  persons. 

Have  any  of  the  individuals  associated  directly  or  indirectly  with  the  Special  Investigative 
Unit  been  implicated  in  human  rights  violations  or  other  criminality?  For  example,  is  it 
correct  that  Dany  Toussaint  has  had  or  may  have  direct  or  indirect  supervisorial  role  over  the 
Unit? 


104 


QUESTIONS  FOR  AMBASSADOR  JAMES  DOBBINS 

When  did  you  and  other  State  Department  officials  first  become  aware  of  the  evidence 
collected  by  the  FBI  that  Hnked  the  Bertin  killing  to  other  execution-style  killings? 

During  your  January  4  testimony,  you  twice  cited  several  attempts  from  April  to  September 
1995  to  arrange  a  briefmg  for  State  Department  officials  on  the  FBI's  Bertin  investigation. 
For  the  record,  please  provide  correspondence  or  telephone  logs  to  substantiate  any  such 
requests  within  the  State  Department  or  with  the  National  Seciirity  Coimcil,  the  Justice 
Department,  or  other  U.S.  government  agency. 

What  was  the  decision  on  whether  such  briefings  should  take  place?   If  and  when  such 
briefings  were  denied,  who  decided  that  such  briefings  should  not  take  place,  and  what 
was  the  reason  for  this  decision?  To  your  knowledge,  had  any  National  Security 
Council  or  other  White  House  official  been  briefed  on  the  substantive  results  of  the 
FBI's  findings  prior  to  this  information  being  shared  with  you  or  any  other  State 
Department  official?   If  so,  explain  your  assumptions  and  provide  relevant  dates. 
When  such  a  briefing  was  arranged  for  you  and  State  Department  officials,  who 
decided  that  such  a  briefing  should  take  place? 

Were  you  ever  instructed  by  any  U.S.  government  official  to  withhold  information  fi-om 
Congress  on  the  FBI's  findings  in  the  Bertin  killing?  If  so,  please  explain. 

On  another  subject  covered  during  the  October  12  Subcommittee  hearing,  on  that  date,  in 
response  to  a  question  on  the  Haitian  government's  commitment  to  privatization,  you 
dismissed  the  suggestion  that  the  Haitian  government  was  going  back  on  its  commitment  to 
privatization.   Just  after  that  hearing,  however,  we  heard  that  the  Haitian  privatization  plan 
was  put  on  hold  before  October  12  and  that  Prime  Minister  had  told  Ambassador  Swing  that 
he  was  quitting  because  President  Aristide  would  not  back  up  his  economic  plan,  which 
included  privatization. 

When  you  reassured  the  Subcommittee  about  the  Haitian  commitment  to  privatization, 
did  you  know  at  that  time  that  Prime  Minister  Smarck  Michel  had  told  Ambassador 
Swing  that  he  was  quitting  on  a  date  certain  over  that  very  issue?   Don't  you  consider 
it  important  that  the  head  of  government  was  quitting  because  of  the  very  issue  that 
Subcommittee  Chairman  Dan  Burton  had  raised  with  you? 

What  is  the  status  of  Haiti's  Truth  Commission?  Has  the  Commission  produced  any  results? 
Is  the  Corrunission  receiving  adequate  resources  to  function  effectively?   Has  the  United 
States  provided  or  considered  providing  any  support  to  the  Commission? 

Please  provide  an  update  of  all  incremental  costs  associated  with  U.S.  operations  in  Haiti. 
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One  twmini  fourth  CongnsB 

(DmgrcsB  of  the  Bnitcd  States 

Comniittet  on  dnttmational  Htlations 

Douse  of  UcpresentatiEes 

Washington,  BC  20115 

January  15,  1996 


Mr.  Louis  J.  Freeh 

Director 

Federal  Bureau  of  Investigation 

J.  Edgar  Hoover  Building 

9th  Street  and  Pennsylvania  Avenue,  N.W. 

Washington,  D.C.   20535 

Dear  Mr.  Director; 

Enclosed  are  vmtten  questions  for  Mr.  Bill  Perry,  pursuant  to  his  sworn  testimony  at  a 
January  4  Committee  hearing  on  Haiti  Human  Rights  and  Police  Issues.    We  are  also 
providing  the  unedited  transcript  of  this  hearing  for  any  necessary  editing  by  this  witness. 

With  respect  to  these  submitted  questions,  I  ask  that  you  remind  Mr.  Perry  that,  as  a 
supplement  to  his  testimony  offered  under  oath  before  the  Committee,  his  written  replies  will 
be  considered  as  sworn  testimony. 

Because  of  the  urgency  of  the  Committee's  ongoing  inquiry  into  these  issues,  we 
intend  to  complete  the  record  of  this  hearing  as  soon  as  possible.   Therefore,  we  ask  that 
written  replies  to  these  questions  be  submitted  no  later  than  January  19.   Any  questions 
regarding  the  record  of  this  hearing  should  be  directed  to  Ms.  Parker  Brent  of  the  Committee 
staff,  202-225-5021. 

With  best  wishes. 

Sincerely, 


Enclosures  -  as  stated 
BAG/rfn 
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QUESTIONS  FOR  MR.  BILL  PERRY 
ON  THE  FBI  INVESTIGATION 

Could  you  describe  the  FBI's  findings  in  the  Berlin  case  and  whether  the  Berlin  killing  was 
linked  to  other  execution-style  murders?   Which  other  murders  were  linked  by  this  evidence? 

Has  the  Bureau  briefed  Haiti's  new  special  investigative  unit  on  its  findings  on  the  Bertin 
killing  and/or  the  links  to  other  murders?   Have  you  turned  over  evidence  collected? 

Do  you  believe  the  FBI  could  advance  this  investigation  if  it  were  to  return  to  Haiti  with 
assurances  of  the  government  that  it  would  cooperate?   What  problems  do  you  anticipate  if 
the  FBI  were  to  return  to  resume  its  investigation? 

Please  provide  for  the  record  a  chronology  on  the  FBI's  investigation  into  the  Bertin  murder, 
including  mention  of  any  briefings  of  any  U.S.  government  officials  by  the  FBI  on  its  inquiry. 
Specifically,  when  did  the  FBI  first  brief  NSC  and  State  Department  officials  in  Washington, 
D.C.  on  the  links  between  the  Bertin  killings  and  others?   Who  at  the  NSC  and  State  was  first 
provided  this  information? 

Were  you  or  any  other  official  of  the  FBI  aware  of  Ambassador  James  Dobbins'  requests  to 
the  National  Security  Council  for  an  FBI  briefing  on  the  Bertin  inquiry  (to  which  he  alluded 
in  his  January  4  testimony)?  If  so,  when  did  these  requests  occur?  What  was  the  decision  on 
whether  such  briefings  should  take  place?  When  such  briefings  were  denied,  who  ultimately 
decided  that  such  briefings  should  not  take  place,  and  what  was  the  reason  for  this  decision? 
When  such  a  briefing  was  arranged,  who  ultimately  decided  that  such  a  briefing  should  take 
place? 

Were  there  threats  or  intimidation  of  your  agents  or  potential  witnesses  by  officials  of  the 
Haitian  Government?   Were  any  of  these  threats  traced  to  officials  of  the  Haitian 
Government? 

Was  the  FBI  concerned  that  Haitian  Goverrunent  retained  lawyers  were  "coaching"  witnesses 
or  suspects  in  the  Bertin  investigation?  On  what  do  you  base  this  conclusion?   Which 
lawyers,  providing  names  where  available,  were  involved  in  such  behavior? 

Has  anyone  at  the  State  Department  complained  or  expressed  any  concern  to  the  Justice 
Department  about  briefings  that  you  were  providing  to  Members  of  Congress  and  their  staffs? 
If  so,  what  was  the  basis  of  their  complaints?   Are  you  aware  of  any  effort  by  the  State 
Department  to  encourage  the  FBI  to  keep  its  findings  from  the  Congress? 

Has  the  State  Department  reviewed,  commented  on,  or  changed  the  FBI's  prepared  testimony 
or  any  prepared  Q&A  that  you  offered  at  the  January  4  hearing? 
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0nc  nnndrcd  fi>\mti  (Eongrrsg 

dongrcBS  of  the  Hnitcd  3tattB 

Committee  on  Sntcmanonal  Kelanons 

Douse  of  KepreBentanoes 

UaBhington,  ©£  20515 

January  15,  1996 


Mr.  Andrew  Fois 

Assistant  Attorney  General 

Office  of  Legislative  Affairs 

Department  of  Justice 

Main  Justice  Building,  Room  1 145 

10th  and  Constitution  Ave.,  N.W. 

Washington,  D.C.   20530 

Dear  Mr.  Fois: 

Enclosed  are  written  questions  for  Mr.  Seth  Waxman,  pursuant  to  his  sworn  testimony 
at  a  January  4  Committee  hearing  on  Haiti  Human  Rights  and  Police  Issues.    We  are  also 
providing  the  unedited  transcript  of  this  hearing  for  any  necessary  editing  by  this  witness. 

With  respect  to  these  submitted  questions,  I  ask  that  you  remind  Mr.  Waxman  that,  as 
a  supplement  to  his  testimony  offered  under  oath  before  the  Committee,  his  written  replies 
will  be  considered  as  sworn  testimony. 

Because  of  the  urgency  of  the  Committee's  ongoing  inquiry  into  these  issues,  we 
intend  to  complete  the  record  of  this  hearing  as  soon  as  possible.   Therefore,  we  ask  that 
written  replies  to  these  questions  be  submitted  no  later  than  January  19.   Any  questions 
regarding  the  record  of  this  hearing  should  be  directed  to  Ms.  Parker  Brent  of  the  Committee 
staff,  202-225-5021. 

With  best  wishes, 

Sincerely, 


OILMAN 


Enclosures  -  as  stated 
BAG/rfn 
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QUESTIONS  FOR  MR.  SETH  WAXMAN 

To  the  best  of  your  knowledge,  when  did  the  Department  of  Justice  or  FBI  first  brief  NSC 
and  State  Department  officials  in  Washington,  D.C.  on  the  links  between  the  Bertin  killings 
and  others?   Who  at  the  NSC  and  State  was  first  provided  this  information? 

Were  you  or  any  other  official  of  the  Justice  Department  aware  of  Ambassador  James 
Dobbins'  requests  to  the  National  Security  Council  for  an  FBI  briefing  on  the  Bertin  inquiry 
(to  which  he  alluded  in  his  January  4  testimony)?   Did  the  State  Department  make  any  such 
requests  to  the  Justice  Department  or  the  FBI?   If  so,  when  did  these  requests  to  the  NSC, 
Justice  Department,  or  FBI  occur?   What  was  the  decision  on  whether  such  briefings  of  State 
Department  officials  should  take  place?   When  such  briefings  were  denied,  who  ultimately 
decided  that  such  briefings  should  not  take  place,  and  what  was  the  reason  for  this  decision? 
When  such  a  briefing  was  arranged,  who  ultimately  decided  that  such  a  briefing  should  take 
place? 

Provide  for  the  record  all  correspondence  between  U.S.  govenmient  officials  and  Haitian 
government  officials  (or  their  agents)  regarding  the  FBI's  Bertin  inquiry. 

Under  what  circumstances,  conditions,  and/or  parameters  would  the  Justice  Department 
support  the  return  of  the  FBI  to  Haiti  to  complete  its  investigation  into  the  Bertin  killing? 

Has  the  Justice  Department  formulated  specific  criteria  and  guidelines  regarding  the  FBI's 
participation  in  investigations  abroad  in  cases  in  which  the  FBI  has  no  criminal  or 
investigative  jurisdiction  (as  was  the  case  in  the  Bertin  killing)?   If  so,  what  are  they? 

What  are  the  Justice  Department's  practices,  procedures,  and  requirements  as  to  providing 
timely  warning  to  private  individuals  who  may  be  the  target  of  specific  death  threats  based 
upon  any  credible  information  that  may  come  to  the  Department's  attention  during  the  course 
of  an  investigation  or  otherwise? 
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Q.   Have  any  of  the  individuals  associated  directly  or 
indirectly  with  the  Special  Investigative  Unit  been  implicated 
in  human  rights  violations  or  other  criminality?   For  example, 
is  it  correct  that  Dany  Toussaint  has  had  or  may  have  direct  or 
indirect  supervisorial  role  over  the  Unit? 


A.   To  the  best  of  our  knowledge,  none  of  the  police  officers 
who  have  been  attached  to  the  special  investigative  unit  (SIU), 
nor  any  of  the  prosecutors  or  investigative  magistrates  who 
have  supervised  them,  has  been  implicated  in  human  rights 
violations  or  other  criminality. 

Dany  Toussaint,  as  head  of  the  Judicial  Police  prior  to  his 
January  16  resignation,  did  not  have  supervisorial  authority 
over  the  SIU's  investigations.   Nevertheless,  he  did  have 
administrative  responsibility  over  the  police  officers  seconded 
to  the  SIU,  a  fact  which  of  course  concerned  us.   In  practice, 
however,  Toussaint  never  exercised  his  authority  over  these 
police  officers.   We  understand  in  this  connection  from  U.S. 
Department  of  Justice  personnel  assigned  to  police  headquarters 
that,  during  his  few  weeks  as  head  of  the  Judicial  Police, 
Toussaint  never  appeared  at  police  headquarters. 
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Q.   During  your  January  4  testimony,  you  twice  cited  several 
attempts  from  ^^rril  to  September  199^  to  arrange  a  briefing  for 
State  Department   tficials  on  the  FBI's  Bertin  investiqai  ion. 
For  the  record,  r-^'^ase  i:>rovide  corres]:>ondence  or  telephon^>  I'l.js 
to  substantiate  any  such  requests  within  the  State  Department 
or  with  the  National  Security  Council,  the  Justice  Department, 
or  other  U.S.  qc--'?i:nment  agency. 

What  was  t  ii'^   lecision  r-n  whether  3uch  briefings  should  i-^ke 
place?   If  ?'Pd  when  such  briefings  were  denied,  who  d'?ci'led 
that  such  briefings  should  not  take  place,  and  what  was  the 
reason  for  this  decision?   To  your  knowledge,  had  any 
National  Se'~"r  ity  Council  or  other  White  House  official 
been  brief'?''  <<    tlT^  sul''.~t --(nt  ive  '■«?3ults  of  the  FBI'- 
findings  pr:-'  to  i  his  iuf  <  ■rm^i  j  •  "i  I'eina  shar^^-l  v^Ltli   •hi  ..i 
any  other  St-"'i:':>  Departmeni  ^ff  Li;iilV   If  s<>,  '=?;;plai)i  ."ui 
assumptions  ^n'l  pr'^vidc-  v^l  ev mt  'lates.   Wh'fTi  such  ^ 
briefing  wa.'  ^vrau'ied  l''i  vt^n  ni'l  Gi.ate  r>e| '^riment 
officials,  I'l""  ■  decided  i  ii-^t  -n.-h  -^  l.Tiefin-i  shoul<.l  t^it^ 
place? 


A.   I  sought,  tlir"nghout  tti'^-  summ'-i;  "f  1995,  tt.'  secure 
information  reyav'ii.nq  the  i"i.t:in  r^ivl  ''tlier  exeintlon  styl'' 
killings  in  Hai'  :  -   I  encom.a'jed  ':"-ti--e  Embassy  and  other 
agency  collectit-'p  nnd  repoitiii'.f  ■ 'k    i.  his  subjeci  -   C'uriny  my 
visit  to  Port-aii-Frince  on  -Tnly  -i,  ab'ng  with  i'.'S'^ciate  L''»pni  y 
Attorney  General  Wajiman,  an't  FFI  I'-i-Miy  Assist^'nt:  Direct'" 
Perry,  I  had  been  asked  by  Mr.  W-irMian  f'  absent  myr^elf  fi  .m  ■ 
meeting  he  and  Mr.  Perry  held  with  the  local  FFl  team  where 
these  issues  were  to  be  discussed.   r  therefore  turned  to  th" 
NSC  Staff  for  assistance  in  securing  information  from  the  FBI 
on  the  results  of  their  investigation. 
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To  this  end,  I  asked  the  Chairman  of  the  NSC  Executive 

Committee  on  Haiti,  Mr.  Richard  Clarke,  to  arrange  for  the  FBI 

to  review  for  ii  <:■  cested  officials  fr-^m  State  and  other 

agencies  the  stftns  and  findings  of  their  investigation.   I 

made  this  requ'jri  several  'imes,  in  the  July/September 

t  iniGframe.   Ni  ■  '  J  ^rke  agreed  to  arrange  such  a  briefing,  bul 

subsequently  tol'i  me  that  the  Department  of  Justice  and  the  FBI 

believed  that  s^^-U    an  e:ichange  would  be  inappropriate,  given 

the  ongoing  naiiv.  -  o£  i.lieii  in-.-e:^i  lyiii'm.   As  J  ate  as 

September,  I  ra:  "•^•J  the  issue  agairi  i.n  the  couise  of  an 

interagency  meet"i'>.(  iri  the  white  li'>i,i,-,e  .V-ituat  ic  .n  F^'ioin,  'luiirp) 

which  I  suggest"'  that  the  FFI  h^^  i.'^i-..,-!  to  bri'  f  that  q):'"i]i.   - 

the  Executive  'J'-'jnniittee  on  Haiti  --  •u  its  investigation.   J 

was  told  that  sv  U    a  step  i-^^-,  for  tiie  time  being, 

inappropriate . 

I  also  sougl''t  to  ascertain  wli<-il)';i:  other  .A-iininistrat  i .  >n 

officials,  incli"'ing  Mv  .  ri.^it^.,  ;"  ml  ■  i  ^sadoi  r;a  1 1  .;=i  i  ,j,  Ainl'.i  ;n.i.i  i 

Swing,  and  Mr.  Wa.-jaan,  had  l-)pon  In  i^i-.^.i  by  tli"  f'Bi  on  the 

results  of  its  investigatic'ii,  ami  va:;  told  that  they  had  n.ji  . 

Mr.  Clarke  had  told  me  that  neithe'.  he,  nor  insofar  as  he  w;i -: 

aware,  any  other  White  House  official  had  been  so  informei.l. 
Assistant  Secretary  Robert  Gelbard,  the  State  Department's 
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senior  liaison  with  the  U.S.  law  enforcement  community,  told  me 

that  he  had  picked  up  bits  and  pieces  on  the  FBI's  efforts,  but 

had  not  been  fuilv  informed  by  the  Bureau  on  the  results  "f  ii:s 

investigation.   Our  Chief  of  Mission  in  Port-au-Prince, 

Ambassador  Swine,  3aid  that  he  had  met  occasionally  with  FBI 

representatives  ^nd  was  familiar  with  the  information  which  had 

been  made  available  to  his  staff.   He  said  that  he  had  not  been 

briefed  in  detai?  by  the  FBI  on  their  findings,  however,  and 

had  not  presse'J  ':-y    more  ccmplete  Iniformation  because  he 

realized  the  in--"--"t:. igat ion  was  still  in  progress.   Ambassadoi 

Swing  told  me  thai;  he  consequently  did  not  feel  that  he  li-id  a 

full  picture  of  tl'e  results  of  the  FBI  investiaation . 

Associate  Deput-.-  Attorney  General  Wa.-jnan  told  me  that  even  he 

did  not  have  suk.rtantial  information  on  what  leads  and 

information  the  fpi  was  de-elopiii'.i  . 

Throughout  19?5,  Mr.  Clarke  an''  T  normally  "poke  with  ea'-li 
other  about  Haiti  related  issues  p-^v-icai  times  each  day.   Th" 
bulk  of  these  call3  can  be  documen' ed,  but  our  records  male  n'> 
mention  of  the  specific  subjects  discussed.   I  have,  however, 
shown  this  answer  to  Mr.  Clarke,  Ainb.issador  Gelbard,  Mr. 
Waxssan,  Mr.  Perry,  and  Ambassador  Swing.   All  concur  in  its 
accuracy  as  regards  their  respective  conversations  with  me. 
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Throughout  the  summer  of  1995,  I  fully  understood  why  the 

FBI  was  reluctant  to  disseminate  more  widely  than  necessary  for 

the  conduct  of  :  t   •  investigation  any  information  which  nii'ih' 

compromise  its  :  e.?ults  or  threaten  its  sources.   In  fact,  in 

the  July  3  meet:  pm  with  President  Arlstide,  I  responded  '•!  h  i  j; 

obvious  unhapp  i.r-=  ?.3  at  his  'jwn  lack  uf  information  on  th'- 

ongoing  results  of  the  Bertin  case  by  telling  him  that  I  and 

other  U.S.  Erecvt i ve  Branch  official"  outside  the  law 

enforcement  comr^'-iity  wf  j  e  "iniilaiiy  'ininformei;!  -   I  war.  i  iiu.-. 

able  to  assure  liiju.  in  all  '-i^ni^or,    thii:  the  FB]  wa,?  seekiuM  i" 

maintain  the  inteji.ity  C't  the  Beii  i.ii  investiyai  .ion  as  Lli^y 

would  one  conduct'-d  in  simiiai:  c  i  i  ■■nin  stances  ii'  iJie  United 

States . 

Thus,  I  acc^pi  ed  the  apr'i^'J-'r  i.-iieness  of  wh^ii-  T  un'iersi  •:>(..  1 
to  be  a  "need  tc  tnow"  (-ritejL.i.a  L--'  Miformation  on  the  fiudin'i-: 
of  an  ongoing  investigatioi',  even  if  r  chafed  -''mewhat  at  if  " 
application  to  rie  .   At  the  -satii"  i  i  m'  ,  tlie  A<;liuiii  i  3 1.  ration  w.i.-: 
intent  upon  ad'ires.jinq  the  wi(.l<?r  tiieuomenon  of  le-emeryin  1 
political  violence  in  Haiti.   It  had,  therefore,  strongly  uj^'d 
the  Government  C'f  Haiti  to  establi.'h  a  "Special  Investigai.ivc- 
Unit"  to  pursue  inquiries  into  all  the  execution  style  killings 
and  possible  links  among  them.   On  October  10,  the  Government 
of  Haiti  established  such  a  unit.   I  announced  this  step  in  the 
course  of  my  October  12  testimony  to  the  Western  Hemisphere 
Subcommittee  of  the  HIRC. 
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One  of  the  reasons  I  was  pleased  to  be  able  to  announce  the 
formation  of  the  Haitian  Special  Investigative  Unit  in  my 
testimony  of  Oct  ober  12  was  the  fact  that  such  a  step  was 
required  of  the  Haitians  to  meet  the  terms  of  then  pendin'j  U.S. 
legislation  (th?  "i)ole  Amendment"  to  the  Foreign  Operations 
Bill),  on  whicii  '  li'=  Department  had  worked  closely  with  Maioiily 
and  Minority  Senate  staff,  including  that  of  the  Majority 
Leader.   That  Anendment  was  proposed  following  a  majority  staff 
visit  to  Haiti  'Jininq  which  the  Enil^a  ■  sy  had  provided  br.i  •  ■  i  inM'-' 
on  the  human  ricOi^?  situation  and  i:h"  available'  informat  j'lti 
concerning  responsibility  foj.  the  -i:;ecution-styie  killiini.:. 
The  State  Depart-pi' nt  also  faciJitate'l  a  meetino  fv'r  the  ^Jonai;-- 
Majority  staff  viith  FBI  pei  sonnel  in  Haiti  to  discuss  the 
problems  it  had  encountere'i  in  its  investigation. 

When  I  testifi'^d  on  Octobei  iJ,     l    was  awar*:  of  these 
exchanges  with  the  majority  and  minority  staff  in  the  Senite. 
I  was  also  aware  that  Ijoth  H<.'n;;e.--  h^d  subsequently  passed  ih" 
legislation  with  which  these  e.-rcliang'^-:;  had  dealt-  .   i  now 
realize  that  the  Department  had  b^-^n  remiss  in  not  ensuring 
that  the  House  International  Relations  Committee  staff  wa-  Yept 
similarly  informed. 
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On  October  10,  the  Government  of  Haiti  decided  to  establish 

its  Special  Investigative  Unit  (SIU) .   By  that  time,  the  FBI 

had  determined  ♦hat  its  investigation  had  come  to  the  end  of 

its  useful  life-   Thus,  with  the  creation  of  the  SIU,  the 

Administration  decided  to  transfer  the  results  of  the  FBI 

investigation  tc  appropriate  Haitian  authorities.   The  NS'.' 

staff  initiated  a  series  of  sessions  among  State,  Justice,  CIA, 

DOD  and  FBI  officials  in  which  we  exchanged  information  on  the 

Bertin  and  relate')  cases  and  discuose'i  the  transfer  of  tJie 

results  of  the  FBt's  inquiry.   Fonv  .such  meetings  took  place, 

between  October  1-1    and  October  30-   These  sessions  also 

addressed  respons'^s  to  a  series  ot  questions  on  the  Bertin  ami 

related  issues  vrhich  were  i:-rovided  tc  the  House  Select 

Conunittee  on  InteLiigence  in  October,  in  preparation  for  a 

tiearing  planned,  but  later  cancelled,  for  Novemi'er  1. 

Those  October  interagency  meet  in-is  were  the-  first 
opportunity  the  Department  of  State  h-id  had  to  meet  with  the 
FBI  to  supplement  and  correct  the  i.ntormation  rv:>ntained  in 
earlier  Embassy  reporting  on  the  E'lBI's  investigation,  to 
explore  the  degree  to  which  FBI  experts  regarded  the  physical 
evidence  the  Bureau  had  developed  as  conclusive,  to  determine 
the  nature  and  extent  of  FBI  information  implicating 
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individuals  in  the  Haitian  Government  security  structure  in  the 

Bertin  and  other  cases,  and  to  clarify  the  degree  to  which  that 

FBI  information  s'Miplemented,  corroborated,  duplicated  and/or 

conflicted  with  information  from  other  agency  sources. 

Information   n  the  Bertin  case  came  from  a  number  of 
sources  besides  the  FBI.   This  information  was  conveyed  to  the 
Congress  through  intelligence  products  which  incorporated  State 
Department  and  c-tli-er  agency  report  inM.  and  were  the  3ubj'-"'t  oJ 
staff  level  disr :i;?..?ion3  with  Depaxtm^nt  of  State 
representatives.   r  have  already  n^ted  the  meeting  which  i.he 
Department  faciJ ^ ^  ited  between  Senat"  majority  "taff  and  the 
FBI  on  the  probJeiiis  encountered  by  the  FBI  in  Haiti,  and  the 
Embassy's  brief ini  on  e::ecution  stvl'^  killings.   Staff  le-.-el 
briefings  inclu':!.i.n'4  Departu'ent  of  St  ite  representatives  a  Lso 
discussed  with  HIP''  staff  the  posp  i.b  l'-  implication  of  senior 
members  of  the  Haitian  security  f'Tc;  in  some  "f  these 
killings.   On  August  15,  a  report  -^a  ■  provided  the  House 
International  Relations  Committee  ind  other  app'roii-riate 
Committees  via  intelligence  channels  which  drew  on  Embassy  and 
other  Agency  reporting,  dealt  with  t)ie  problem  of  execution 
style  killings,  discussed  the  possible  involvement  in  these 
killings  of  senior  Haitian  security  force  officials,  and 
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specifically  cited  evidence  linking  the  Bertin  case  to  other 

execution  style  killings.   The  information  on  evidentiary  links 

among  these  killings  contained  in  this  August  15  report  w,is 

more  accurate  than  that  contained  in  the  Embassy's  August  23 

telegram. 

As  I  believe  the  above  chronology  demonstrates,  the 
Department  of  St^^t-e  had  not,  prior  to  October  12,  secured  from 
the  FBI  any  coni  ii.ination,  correction,  oj:  amplification  '■! 
earlier,  and,  as    it  proved,  somewhat  Inaccurate,  Embassy 
reporting  on  the  Pertin  case-   Whe-u  Chairman  Bmton  asket.l  me 
about  the  FBI's  findings,  1    therefore  knew  my  j uf ■  >rmation  on 
tlie  subject  to  be  incomplete,  unconf  irmed  and  probably  in  some 
measure  wrong.  1    am  afrai'i  that  I  aLlowed  my  c';'ntinued 
frustration  at  this  state  'f  affairs  to  color  my  answer.   I  n.  >w 
recognize  that  J  should  have  respciujo.j  to  the  Cliairman's 
guestion  by  noting  my  information  •  in  the  FBI's  findings  was,  -ii 
that  point,  incomplete  and  thij.d  liuvl,  advisinu  that  the  i'B.l 
would  be  a  more  reliable  source  oi    information,  bnt  statinM 
that  I  would  be  prepared  to  share  witli  the  Committee  what  I  did 
know  about  the  case,  which  was  derived  largely  from  class  if  i'^d 
intelligence  sources,  in  some  appropriate  setting. 
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Q.  Were  you  ever  instructed  by  any  U.S.  government  official  to 
withhold  inform^ti'^n  from  Congress  on  the  FBI's  findings  in  the 
Bertin  killing?   i  i:  so,  please  e;:i'Lai.Ji. 


A.   No,  I  was  nc'^  . 

I  understoo'i  iJiat  the  FBI  and  the  Department  of  Justice 
regarded  inform?tion  on  their  findings  in  the  Bertin  case  to  be 
sensitive,  and  *<'•'     th'^-,-  f^  n  ^liat  'l  i.  !S'?minat  Itmi  -.-f  such 
information  conJ''  ihreaten  i.h"  pr.  ..^p.^.jts  for  t)u<t 
investigation,  •'■"  i  the  ■.^<<^^<  •■■:■-    '>r  ih'?lr  iuf  oini^f  i'-n  .   r  ;ii.;(. 
understood  tha':  "'-'-^    FB  r  an^i  '-iber  I'-e'l'^ral  law  t nf  ■  Mrcement 
agencies  did  nm  n'-rmally  .•linLc  in  t"  i  mat  ion  en  i  h"  sul^st  aui.J  •■'• 
result  of  ongoii".'  invest  ig-'Lions  with  either  tli"  'Congress,  c<i 
other  elements  •  f  the  Erieci  i  ve  Bi  in-  h.   Insof-'i  ^s  I  am  iw^i^-, 
however,  no  one  In  the  Adm  j  ui  ~t  r-^t:  i'"'  aiiticii-'a'  "-'l  that  a  .'.t?ii- 
Department  witness  might  b'  ashe'.l  '  ■_■  lestify  on  t)ie  fin'Ming-;  ■•! 
an  ongoing  FBI  invsstiMati' n  .   Tim-  n- .  <_ine  ad--i  ed  me  hc'v;  r 
should  answer  sit"!'  a  questi''u,  O"'  'I'.-l  I  think  i"  seek  sn-li 
advice.   Had  I  done  so,  I  woul'l,  '  am  certain,  liave  been 
advised  to  refer  such  inquiries  t"  th'i  responsil'le  agency - 

That  is  how  the  Department  handled  an  inquiry  on  the 
subject  from  the  House  Select  Committee  on  Intelligence,  which 
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was  received  a  few  days  later.   That  Committee  sent  a  series  of 

questions  regarding  the  Bertin  investigation  and  related  issues 

to  State,  as  w^^:  1  as  to  Justice,  DOD,  CIA  and  the  FBI.   .:iai- 

referred  to  the  FBI  questions  related  to  the  FBI's  findin-js, 

while  the  FBI  ar"!  Department  of  Ju3ti.'::e  referred  to  State 

questions  dealii";  primarily  with  thio  Department's 

responsibilities  or  activities.   In  i.his  manner,  the 

Administration  i.i.'^vided  compreliensive  and  detailed  answer.-=!  to 

all  the  Commit t''--  juestion;-.  <<u    Oot'.jbM  .'.1. 
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Q.   On  another  subject  covered  during  the  October  12 
Subcommittee  he?ring,  on  that  date,  in  response  to  a  quesiion 
on  the  Haitian  ':'-''-i^nment' s  commitment  to  privatization,  you 
dismissed  the  ovo  lestion  that  the  Haitian  government  was  qoing 
back  on  its  ccinnitment  to  privatization.   Just  after  that 
hearing,  however ,    we  heard  that  the  Haitian  privatization  plan 
was  put  on  hold  I'efore  October  12  and  that  Prime  Minister  had 
toli:l  Ambassador  Swing  that  he  was  quitting  because  Presid-^nt 
Aristide  would  i"  t  back  up  his  economic  plan,  which  inclu'led 
privatization . 

When  you  reassured  the  Subcommittee  about  the  Haitian 
commitment  to  privatization,  did  you  know  at  that  time  that 
Prime  Mini.;i:'^'  Smarck  Michel  had  told  Ambassador  Swin^j  that 
he  was  quit*  'ii'.i  on  a  date  certain  over  that  very  issu'-;? 
Don't  you  cc spider  it  important  that  the  head  of  government 
was  quittina  '"ecause  of  the  very  issue  Subcommittee 
Chairman  Dar'  Ciirton  ha-i  raised  with  you? 

A.   I  cannot  fli"'  ^tnything  in  my  i-'?si:imony  of  <'''t':>ber  12  whioh 
could  have  reassured  the  Committee  oji  the  prospects  for 
privatization  ir-  Haiti.   In  my  prepared  presentation,  I  did  not 
address  privati^ai  Lon.   I  'lid,  however,  state  that  Haiti's 
economic  renewal  remained  fragile,  and  noted  th'st  new 
investment  was  awaiting  th-^^  result"  of  Haiti's  elections. 


In  response  to  a  question  reyarding  a  statement  attrj  i".it'^'<l 
to  the  then  Haitian  Finance  Minister  Michelle  Pey  calling 
privatization  a  "poison"  which  would  "kill  the  Haitian  people", 
I  responded,  "I  am  confident  she  never  said  that.   Maybe  a 
misidentif icaticn,  that  could  be.   The  Government  has  a  wide 
spectrum  of  opinion,  and  it  is  possible  that  some  other 
Minister  said  that." 
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In  stating  that  a  wide  range  of  views  existed  in  the 

Haitian  Government:  on  privatization,  and  acknowledging  that  a 

member  of  the  H  'ii  i.an  Government  (other  than  the  Finance 

Minister,  a  str'n'i  supporter  of  privatization)  could  well  have 

publicly  called  \r  i.vatization  a  poison  which  would  kill  tlie 

Haitian  people,  I  certainly  intended  to  convey  to  the  CoimnirL^-e 

that  this  policy  was  highly  controversial.   I  do  not  feel  that 

any  other  infer^ve  can  be  been  drawn  from  my  testimony. 

Shortly  pri'"'  lo  my  October  U'  t;  .■>.-timony,  Mie  Depart-m-Mii 
had  learned  tha'  i  >  ime  Minister  Mi'b"!  had  told  Aiiibassadci 
owing  that  he  w?.-  i.esiqninci  hij:  \.K>3t    effective  t  h-  followinq 
week.   This  was  the  third  time  in  is  many  month?  that  the  Pi  Lni'^ 
Minister  had  th.i  ■^  itened  su'  ti  a  st'^'p.   Ambassa'l"i  Swing  and 
other  senior  U.''-  'if f icial."  were  ^""i"  i  -ely  seek.inM  t;o  di?sna<l'- 
the  Prime  Minist'ri  from  caiTvitiq  tht'iigh  on  hi.-  ititention  ; ,  ;i  ■ 
we  had  successfully  done  on  t-iie  iwi  prior  occar  i 'jns . 

Prime  Ministei:  Michel  'learlv  'P'tarded  his  '■::cliange  wlih 
our  Ambassador  on  this  subiect  as  i  piivate  di|:Jomatic 
communication,  and  expected  that  i<  would  remain  conf  iden'-.ia  1.  . 
He  himself  had  made  no  public  announcement  about  his 
resignation,  and  he  had  stressed  to-.  Ambassador  Swing  that  he 
did  not  intend  to  do  so  until  the  following  week. 
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Information  on  Prime  Minister  Michel's  conversation  with 

Ambassador  Swing,  and  his  intention  to  resign  was  made 

available  throu'^h  intelligence  channels  to  the  House 

International  Relations  Committee  on  October  11,  and  again  on 

October  12,  that  i;  to  say  roughly  coincident  with  receipt  of 

the  same  infcrmc^;  i  on  by  the  Liepartment  of  State. 

When  quest  IcP'-d  about  Mrs.  Rey's  attitude  toward 
privatization,  .'  =  aile'J,  I  am  afraid,  t'.'  make  a  connecLi' 'H  <■> 
the  Prime  Minist'^i  's  impentlinq  re."  Lguat  ion,  as  I'erhaps  I  ;h"iil'l 
have.   I  could  P'l-t    have  api:i.ot,>i  iat  ^elv  referred  ':o  then  si  ill 
classified  infoin?tion  about  tlie  ti:in»'?  Ministei  '  s  intenti'-ns  Jn 
an  open  hearing,  )--ut  I  do  legret  tha':  I  did  not  find  an 
opportunity  imme':' i.ately  betore  or  af  i  er  the  hearing  to  ennire 
that  the  Chairmen  and  Committee  st.ifi-:  were  awai<^  that  the  Prim" 
Minister  had  threatened  to  resign,  an!  that  th'  A'lministr ation 
was  doing  its  best  to  fore.-tal.l  sn'-li  a  developm'-'nt  - 
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Q.   What  is  the  status  of  Haiti's  Truth  Commission?   Has  the 
Commission  produced  any  results?   Is  the  Commission  receiving 
adequate  resourc  e?  to  function  effectively?   Has  the  United 
States  provided  oi:  considered  providing  any  support  to  the 
Commission? 

A.   The  Presiderti il  Commission  on  Truth  and  Justice  completed 

the  investigator;/  phase  of  its  work  in  December  1995. 

Commission  members  are  now  preparing  a  final  report  analyzing 

their  findings  end  offering  recommendations.   The  report  is 

scheduled  to  be  i -'iijlishfd  in  late  January  1996,  and  our  ICmbassy 

in  Port-au-Prince  lias  requested  coi>ies  at  distribution. 

Commission  members  have  told  Embassy  officials  that  the  repoiL 

probably  will  c?l.l  for  comp>ensati<-'n  to  past  victims  and  suggest 

reforms  to  prevent  future  human  rights  abuses. 

In  mid-OctoV'er  1995,  a  decision  was  made  tc  grant  the  Truth 
and  Justice  Commission  $50,000  thr^u^ili  USAID.   nSAID  attempted 
to  provide  the  funds  through  a  meclianism  established  with  the 
United  Nations  development  Program  ('irJOP)  .   Only  after  weeks  •>! 
pursuing  this  avenue,  did  it  become  apparent  that  it  wouJ'l  ti"i 
be  possible  since  the  structure  of  t)ie  UNDP  mechanism  was  noi 
compatible  with  USG  grant  requirements. 

USAID  subsequently  sought  to  gjrant  the  Commission  $50,000 
worth  of  material  assistance  in  the  form  of  computers,  rental 
vehicles,  generators,  and  office  equipment.   The  Commission  and 


124 


Question  for  the  Record  submitted  to  James  F.  Dobbins 

House  International  Relations  Committee 

January  4,     1996 

-  18  - 

USAID  were  unable  to  finalize  the  agreement  for  material 

assistance  in  a  timely  manner,  and  the  Commission  subsequently 

purchased  the  e'-ulpment  with  existing  funds. 

In  Late  Novfmb.jr,  the  Commission  notified  USAID  that  i.hey 
did  not  need  th^  -'50,000  giant  of  material,  and  requested 
assistance  in  gaining  access  to  information  compiled  in  tlie 
USAID  affiliated  Human  Rights  Fund  database.   USAID  was  able  to 
arrange  this  by  '=^i-ly  L'ecember- 
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KESPONSES  OF  DEPUTY  ASSISTANT  DISECTOR  WIUJAM  E.  PERRY 

TO  QUESTIONS  rSOtl 

THE  HOUSE  COMMITTEE  ON  INTERNATIONAL  RELATIONS 

REGARDING  THE  FBI  INVESTIGATION  IN  HAITI 

(1)   Could  you  describe  tbe  FBI's  findings  in  the  Bertin  case  and 
irtiether  tlie  Beirtin  killing  was  linked  tio  other  execution-style 
■urders?  Nhich  other  surders  were  linked  by  this  evidence? 

In  my  formal  written  statement,  I  have  outlined  generally 
the  course  of  the  FBI's  investigation.   At  this  juncture,  we  have 
not  obtained  sufficient  information  to  identify  any  specific 
individuals  to  whom  we  could  attribute  responsibility  either  for 
the  actual  shootings  or  for  directing  or  conspiring  in  the 
homicides.    We  do  believe,  however,  that  we  have  conducted 
sufficient  investigation  to  conclude  that  it  is  unlikely  that  any 
of  the  following  were  motives  for  the  murder:   (1)  the  victims 
were  the  target  of  a  robbery  attempt;  (2)  the  victims  were 
targeted  as  a  result  of  a  dispute  with  a  spouse  or  associate;  and 
(3)  the  victims  were  targeted  because  of  involvement  in  drug 
trafficking  or  other  criminal  activity.   In  our  view,  the 
question  of  whether  the  murder  of  Mrs.  Bertin  was  politically 
motivated  remains  open,  and  should  be  pursued  in  any  future 
investigation  by  Haitian  authorities.   Also,  it  is  the  FBI's  view 
that  certain  members  of  the  IPSF  and  Palace  Security  should  be 
questioned  to  determine  whether  they  may  have  information  about 
the  murders. 

The  FBI's  investigation  into  the  Bertin  and  Baillergeau 
homicides  did  develop  some  definitive  evidence  linking  those 
murders  to  other  execution-style  murders  that  occurred  in  Haiti. 
However,  the  specific  evidence  establishing  those  links  is 
considered  sensitive  law  enforcement  information.   To  date,  it 
has  only  been  provided  to  Congress  in  the  context  of  a  classified 
document.   It  is  my  understanding  that  the  International 
Relations  Committee  will  be  provided  a  copy  of  that  classified 
material  describing  the  investigative  information  pertaining  to 
those  links. 
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(  2)  Has  the  Bureau  briefed  Haiti's  new  special  invest igatiive 
unit:  on  its  findings  on  tbe  Bert  in  Icilling  and/or  the  links  to 
otber  Murders?  Have  you  turned  over  evidence  collected? 

FBI  personnel  involved  in  the  investigation  provided  a 
briefing  to  Haiti's  new  Special  Investigative  Unit  on  the  FBI's 
findings  in  the  Bertin/Baillergeau  murder  investigation.   This 
briefing  took  place  in  Port-Au-Prince,  Haiti  on  12/21/95.   At 
that  time,  the  FBI  provided  reports  of  forensic  laboratory 
examinations  pertinent  to  the  investigation,  as  well  as  autopsy 
reports  and  crime  scene  photographs.   Physical  evidence  collected 
by  the  FBI  continues  to  remain  in  the  possession  of  the  FBI. 
The  information  provided  to  the  SIU  included  the  information  I 
have  referred  to  previously  that  definitively  linked  the  Bertin 
murders  to  other  murders. 
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(3)   Do  you  believe  the  FBI  could  advance  tliis  investigation  if 
it  were  to  return  to  Haiti  with  assurances  of  tlie  govenment  that 
it  would  cooperate?   Nhat  problems  do  you  anticipate  if  the  FBI 
were  to  return  to  resume  its  investigation? 

At  this  juncture  in  the  investigation,  it  would  not  be 
productive  for  the  FBI  to  return  to  Haiti  to  resume  the 
investigation.   A  primary  reason  for  the  FBI's  involvement  in 
this  matter  was  the  perceived  lack  of  a  credible  Haitian 
investigative  structure  to  pursue  the  investigation,  and 
certainly  to  conduct  the  crime  scene  and  forensic  work  required 
immediately  after  the  homicides  had  taken  place. 

A  Special  Investigative  Unit  (SIU)  has  now  been  established 
in  Haiti  to  pursue  the  investigation  of  several  high-profile 
murders,  including  the  Bert in  and  Baillergeau  homicides.   As 
noted  above,  FBI  personnel  have  provided  the  SIU  with  a  briefing 
on  the  results  of  its  investigation,  and  with  copies  of  autopsy 
and  forensic  reports  and  crime  scene  photographs.   Thus,  it  is  no 
longer  the  case  that  there  is  no  investigative  body  in  Haiti 
which  can  pursue  the  Bert in  murder. 

Moreover,  it  must  be  understood  that  the  FBI  operated  under 
disadvantages  which  would  not  apply  to  Haitian  authorities.   The 
FBI  had  absolutely  no  legal  status  in  Haiti.   As  a  result,  the 
FBI  did  not  have  recourse  to  the  Haitian  courts  or  justice  system 
to  compel  testimony  or  the  production  of  documents  or  to 
guarantee  protection  to  witnesses  or  define  legally  binding 
parameters  for  cooperation.   Indeed,  there  was  no  legal 
obligation  for  persons  to  cooperate  truthfully  with  the  FBI,  nor 
would  most  of  the  results  of  our  investigation  have  any 
particular  legal  validity  or  significance  in  a  Haitian  court 
because  the  FBI  is  not  recognized  as  an  investigative  body  under 
Haitian  law. 

In  sum,  the  investigation  has  progressed  to  the  point  at 
which  the  support  of  Haitian  judicial  process  and  the  Haitian 
judicial  system  is  necessary.   For  example,  with  respect  to  the 
interviews  of  IPSF  and  Palace  Security  personnel  which  proved  so 
difficult  to  arrange  satisfactorily,  there  seems  little  purpose 
in  having  the  FBI,  with  its  lack  of  legal  status,  return  to 
pursue  these  interviews.   The  SIU,  working  with  and  under  the 
direction  of  Haitian  judicial  personnel,  can  authoritatively 
resolve  questions  of  compulsion,  privilege,  right  to  counsel,  and 
conditions  of  the  interviews;  and  they  (or  others  appropriate 
under  Haitian  law)  can  take  the  interviews  in  a  manner  that  they 
will  acquire  legal  validity  in  future  proceedings. 
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While  it  would  therefore  not  be  productive  for  the  FBI  to 
resume  this  investigation,  the  FBI  does  remain  available  to 
provide  forensic  or  other  technical  assistance  to  the  SIU  in  its 
investigation  of  the  Bert in  case. 
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(4)  Please  provide  for  tlie  record  a  chronology  on  the  FBI's 
investigation  into  the  Bertin  mirder,  including  mention  of  any 
briefings  of  any  U.S.  govemnent  officials  by  the  FBI  on  its 
inquiry.  Specifically,  when  did  the  FBI  first  brief  NSC  and 
State  Department  officials  in  Washington,  D.C.,  on  the  links 
between  the  Bertin  Icillings  and  others?  Nho  at  the  NSC  and  State 
was  first  provided  this  information? 

Immediately  upon  its  arrival  in  Haiti,  the  FBI  investigative 
team  established  contact  with  personnel  at  the  U.S.  Embassy. 
Throughout  the  course  of  their  investigation  in  Haiti,  FBI 
personnel  met  regularly  in  Port-au-Prince  with  State  Department 
officials  assigned  to  the  Embassy,  U.S.  military  personnel,  and 
officials  of  other  U.S.  agencies,  in  order  to  obtain  assistance 
and  advice  and  generally  to  apprise  those  personnel  of  the  course 
of  the  investigation.   Assistance  and  advice  from  other  U.S. 
government  personnel  who  were  stationed  in  Haiti  was  particularly 
needed  in  this  case  because  of  language  problems,  lack  of 
familiarity  with  Haitian  law  and  culture,  and  lack  of  any 
established  law  enforcement  contacts  or  reliable  police 
counterparts  in  Haiti.   Also,  Embassy  personnel  were  at  times 
needed  to  assist  the  investigative  team  in  overcoming  problems 
and  in  dealing  with  the  Haitian  government. 

Accordingly,  the  FBI  met  frequently  with  U.S.  Embassy, 
military  and  other  U.S.  government  personnel  in  Port-au-Prince. 
Among  the  matters  discussed  at  these  meetings  were  investigative 
strategies,  problems  experienced  and  possible  solutions,  and 
certain  investigative  information  developed  on  the  murders. 

The  following  is  a  chronology  listing  contacts  and  events 
relating  to  the  investigation  since  the  FBI's  arrival  in  Haiti  on 
March  29,  1995,   The  chronology  is  not  inclusive  of  all 
interviews,  contacts  and  events  that  occurred  during  the  course 
of  the  investigation.   It  reflects  the  general  progress  of  the 
investigation,  briefings  or  meetings  with  NSC  personnel  as  well 
as  certain  contacts  with  U.S.  Embassy  or  State  Department 
personnel.   It  does  not  purport  to  reflect  all  the  regular 
contacts  and  discussions  described  above  between  the  FBI 
investigating  team  and  other  U.S.  personnel  stationed  in  Haiti. 

Chronology: 

•  On  March  28,  1995,  Mirielle  Durocher  Bertin  and  Eugene 
Balllergeau  are  killed  in  downtown  Port-au-Prince. 

•  On  March  29,  at  5:30  a.m.,  FBI  agents  arrive  in  Haiti. 
Initial  efforts  consisted  of  collecting  and  preserving 
forensic  evidence  at  the  crime  scene  and  conducting 
preliminary  interviews  to  identify  potential  witnesses  and 
subjects. 
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During  the  first  week  of  the  investigation,  FBIHQ  and  DOJ 
officials  attended  a  video  conference  at  the  DOJ  Command 
Center  regarding  the  status  of  the  investigation  and  the 
investigative  strategy.   Representatives  of  the  Department 
of  State  and  NSC  participated. 

On  April  5,  FBIHQ  officials  met  with  Ambassador  Dobbins, 
Ambassador  Gelbard  and  Richard  Clarke  of  the  NSC  staff, 
again  regarding  the  status  of  the  investigation  and  the 
investigative  strategy. 

On  April  9,  FBI  officials  from  Headquarters  and  the  Miami 
Division  (from  which  the  investigative  team  was  primarily 
drawn) ,  met  with  U.S.  Embassy  officials  in  Port-au-Prince. 
Embassy  personnel  were  apprised  of  the  status  of  the 
investigation  and  the  FBI's  strategy  for  the  investigation. 
There  was  also  a  discussion  of  the  interview  of  Government 
of  Haiti  officials. 

On  or  about  April  10  and  11,  FBI  officials  and  U.S.  Embassy 
representatives  met  with  Prime  Minister  Smarck  Michel  and 
Justice  Minister  Exume  to  inform  them  of  the  FBI's 
investigative  plan  in  the  case.   Thereafter,  FBI  agents  met 
with  IPSE  personnel  involved  in  investigating  the 
Bertin/Baillergeau  murders.   At  these  early  meetings,  it  was 
agreed  the  FBI  and  IPSE  would  conduct  parallel 
investigations  and  exchange  information.   However,  the  FBI 
is  not  aware  whether,  or  the  extent  to  which,  the  IPSE 
actually  conducted  a  separate  investigation  of  the  murders. 
No  exchange  of  information  with  the  IPSE  was  ever  pursued. 

On  or  about  April  20,  FBI  personnel  attended  a  meeting  at 
the  U.S.  Embassy  at  which  Mr.  Clarke  (NSC)  and  Ambassador 
Gelbard  were  present.   The  status  of  the  investigation  was 
discussed. 

On  or  about  May  24,  an  FBIHQ  official  and  FBI  Miami  Division 
manager  met  with  U.S.  Embassy  personnel  and  discussed 
problems  the  FBI  was  experiencing  in  the  investigation. 
Thereafter,  the  FBI  officials  and  U.S.  Embassy  personnel  met 
with  Government  of  Haiti  officials. 

On  or  about  May  30,  FBI  personnel  from  the  investigative 
team  met  with  U.S.  Embassy  officials  and  discussed  the 
status  of  the  investigation.   The  FBI  personnel  advised  the 
U.S.  Embassy  officials  of  information  that  immediately 
following  the  FBI's  having  made  contact  with  a  potential 
witness  or  source  of  information,  what  appeared  to  be 
official  Haitian  government  vehicles  were  observed  in  the 
area.   This  activity  was  perceived  as  a  form  of  harassment 
and  intimidation  on  the  part  of  Haitian  officials. 
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On  or  about  June  19,  FBI  personnel  met  with  U.S.  Embassy 
officials  and  discussed  the  status  of  the  investigation  and 
the  FBI's  desire  to  interview  Interim  Police  Security  Force 
(IPSF)  officers  and  problems  the  FBI  team  was  experiencing 
in  pursuing  those  interviews. 

On  or  about  June  20,  an  official  from  FBIHQ  spoke  with 
Ambassador  Robert  Gelbard  regarding  problems  being 
experienced  by  the  FBI  in  Haiti.   Among  the  problems 
discussed  were  the  following:   difficulties  in  conducting 
interviews  of  IPSF  officers;  the  perception  of  FBI  agents, 
witnesses  and  sources  that  they  were  being  harassed  and 
intimidated  by  GOH  employees;  and  the  Government  of  Haiti's 
failure  to  respond  to  a  prior  request  for  limited  immunity 
for  FBI  agents  in  Haiti  similar  to  the  immunity  afforded 
U.S.  Embassy  personnel. 

On  or  about  June  27,  an  official  from  FBIHQ  and  an  executive 
manager  from  the  FBI's  Miami  Division  met  with  U.S.  Embassy 
officials  in  Haiti  and  discussed  the  status  of  the 
investigation,  including  the  FBI's  need  to  interview  IPSF 
officers  and  other  Government  of  Haiti  officials.   After 
that  meeting,  the  FBI  officials  and  U.S.  Embassy 
representatives  met  with  Minister  of  Justice  Exume  and 
President  Jean  Bertrand  Aristide. 

On  or  about  June  30,  1995,  FBI  Director  Louis  J.  Freeh  had  a 
telephone  conversation  with  Deputy  Secretary  of  State  Strobe 
Talbott,  concerning  problems  experienced  by  the  FBI  in 
conducting  its  investigation  in  Haiti  and  the  possible 
termination  of  the  investigation.   The  major  concern  was  the 
FBI's  inability  to  interview  Interim  Public  Security  Force 
officers  and  Government  of  Haiti  officials,  under  the 
appropriate  conditions. 

On  or  about  July  3,  officials  from  FBIHQ,  the  Department  of 
Justice  and  the  Department  of  State  travelled  to  Haiti  to 
meet  with  U.S.  Embassy  officials  regarding  problems  being 
experienced  by  the  FBI,  and  in  particular,  the  FBI's 
inability  to  inteirview  IPSF  officers  and  other  Government  of 
Haiti  employees  and  the  lack  of  response  by  the  Haitian 
government  to  the  U.S.  request  that  the  FBI  personnel  in 
Haiti  granted  limited  immunity.   After  a  meeting  at  the 
Embassy,  these  officials  met  with  President  Aristide 
regarding  these  matters. 

During  a  meeting  at  the  U.S.  Embassy  in  early  to  mid-July, 
FBI  agents  discussed  for  the  first  time  evidence  which 
provided  a  definitive  link  between  the  Bertin  murder  and 
other  assassinations  in  Haiti.   (It  was  not  until  that  time 
that  the  aspect  of  the  investigation  which  produced  this 
evidence  was  completed.) 
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•  In  the  latter  part  of  July,  the  FBI  began  to  remove 
investigative  personnel  from  Port-au-Prince,  since  it 
appeared  that  it  would  likely  take  some  time  to  negotiate 
acceptable  conditions  for  the  interviews  of  GOH  officials 
and  employees.   Efforts  continued  throughout  July  and  August 
to  reach  an  acceptable  resolution  with  the  attorneys 
representing  the  individuals  to  be  interviewed.   During  this 
period,  no  additional  progress  was  made  in  the  investigation 
on  the  ground  of  Haiti.   Ultimately,  no  agreement  could  be 
reached  regarding  conditions  for  the  interviews. 

On  or  about  September  27,  an  FBIHQ  official  attended  a 
meeting  in  Port-au-Prince  with  Government  of  Haiti  and  U.S. 
Embassy  officials  regarding  the  concept  of  forming  a  special 
investigating  unit  to  handle  the  Bertin  case  and  other  high- 
profile  murders. 

•  On  the  afternoon  of  October  12,  Assistant  Director  Perry  and 
other  FBIHQ  personnel,  along  with  Department  of  Justice 
officials,  participated  in  a  video  conference  at  the 
Department  of  Justice  Command  Center,  the  purpose  of  which 
was  to  provide  a  briefing  on  the  results  of  the 
investigation  to  representatives  of  the  NSC  and  Department 
of  State.   I  believe  Mr.  Clarke  of  the  NSC  and  Ambassador 
Dobbins  participated  in  this  video  conference. 

•  On  or  about  October  13,  all  remaining  FBI  personnel  and 
equipment  were  removed  from  Haiti. 

•  In  late  October,  1995,  the  FBI  prepared  responses  to  a  HPSCI 
inquiry  regarding  the  Bertin  investigation.    The  written 
responses  prepared  by  the  FBI  were  circulated  in  an 
interagency  process  and  provided  to  the  Department  of  State, 
NSC,  CIA  and  DIA  on  October  31,  and  the  results  of  the 
investigation  were  discussed  at  an  interagency  meeting  held 
at  the  Department  of  State  on  that  date. 

•  On  December  21,  FBIHQ  officials  and  Miami  Division  personnel 
met  with  U.S.  Embassy  officials  and  had  a  discussion 
regarding  the  FBI's  providing  a  briefing  regarding  the 
investigation  to  the  SIU.   Thereafter,  FBI  personnel 
provided  the  briefing  to  SIU,  with  representatives  from  the 
U.S.  Embassy  present. 

•  Also  on  December  21,  an  FBIHQ  official  and  a  Miami  Division 
executive  manager  accompanied  by  a  U.S.  Embassy  official  met 
with  Minister  of  Justice  Magloire  regarding  the  briefing 
provided  to  the  SIU. 

The  video  teleconference  briefing  on  October  12,  described 
above,  was  the  first  briefing  the  FBI  provided  for  State 
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Department  and  NSC  officials  in  Washington,  D.C.  regarding  the 
results  of  the  investigation.   During  that  briefing,  the 
definitive  links  between  the  Bertin  murder  and  other  murders  were 
discussed. 
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(5)   Were  you  or  any  other  official  of  the  FBI  aware  of 
Anbassador  James  Dobbins'  requests  to  the  National  Security 
Council  for  an  FBI  briefing  on  the  Bertin  inquiry  (to  which  he 
alluded  in  his  Janueory  4  testinony)?   If  so,  %Aen  did  these 
requests  occur?  What  %ras  the  decision  on  irtiether  such  briefings 
should  take  place?  When  such  briefings  were  denied,  irtio 
ultimately  decided  that  such  briefings  should  not  take  place,  and 
^lat  was  the  reasons  for  this  decision?  Nhen  such  a  briefing  was 
arranged,  ^lo  ultimately  decided  that  such  a  briefing  should  take 
place? 

Neither  I,  nor  any  other  FBI  official  to  my  knowledge,  is 
aware  of  a  request  by  Ambassador  Dobbins  to  the  National  Security 
Council  for  an  FBI  briefing  which  was  subsequently  denied  (and  to 
which  he  alluded  in  his  January  4  testimony) . 

The  decision  to  proceed  with  the  briefing  which  took  place 
by  secure  video  teleconference  on  October  12th  was  made  by 
Mr .  Waxman . 
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(6)   Were  tbere  tlireat:s  or  intimidation  of  your  agents  or 
potential  witnesses  by  officials  of  the  Haitian  Govemsent?   Here 
any  of  these  tlireats  traced  to  officials  of  the  Haitian 
Govemaent? 

Certain  individuals  employed  by  (or  who  appeared  to  be 
employed  by)  the  Government  of  Haiti,  including  some  personnel  of 
the  IPSF,  were  involved  in  activity  that  members  of  the  FBI 
investigating  team  perceived  as  being  intended  to  threaten  and 
intimidate  the  FBI  agents  or  potential  witnesses,  or  to  otherwise 
impede  the  progress  of  the  FBI's  investigation  into  the  murders 
of  Bertin  and  Baillergeau. 

During  the  course  of  the  investigation,  sources  and 
witnesses  who  had  been  contacted  by  the  FBI  advised  that 
immediately  following  the  departure  of  the  investigating  agents, 
automobiles  appearing  to  be  GOH  official  vehicles  were  observed 
in  the  area.   The  sources  and  witnesses  told  the  FBI  agents  that 
they  were  concerned  about  the  presence  of  these  vehicles  which 
they,  as  well  as  the  FBI  agents,  perceived  to  be  a  form  of 
intimidation.   In  addition,  certain  sources  indicated  they  were 
concerned  about  their  safety  and  were  fearful  of  retaliation  or 
retribution  from  the  GOH  because  of  their  assistance  or 
cooperation  provided  to  the  FBI.   In  at  least  two  instances, 
sources  reported  what  appeared  to  be  specific  warnings  or  threats 
about  cooperating  with  the  FBI . 

In  early  June  1995,  FBI  agents  began  interviewing  various 
IPSF  personnel.   On  June  7,  agents  interviewed  an  IPSF  officer  at 
IPSF  Headquarters.   The  interview  with  the  IPSF  officer  was 
confrontational.   During  the  interview,  several  of  the  officer's 
associates,  most  of  them  armed,  gathered  outside  the  interview 
room,  making  their  presence  nearby  well  known  to  the  interviewing 
agents.   The  Agents  perceived  the  conduct  of  those  individuals  as 
intended  to  intimidate  them  into  terminating  the  interview.   Most 
of  the  armed  individuals  were  believed  to  be  IPSF  officers. 

Although  the  individuals  involved  in  the  activity  above  were 
employed  by  the  GOH,  it  is  not  known  whether  their  activity  was 
known  to,  officially  endorsed  by,  or  undertaken  at  the  direction 
of,  the  GOH.   In  response  to  the  activity,  the  FBI  increased  its 
level  of  security  for  FBI  personnel,  sources  and  witnesses. 
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(7)   Was  tbe  FBI  concerned  that  Haitian  GovemMent:  retained 
lawyers  were  "coaching"  witnesses  or  suspects  in  the  Bertin 
investigation?  On  %ihat  do  you  base  this  conclusion?  Which 
lawyers,  providing  naaes  irtiere  available,  were  involved  in  such 
behavior? 

In  one  instance,  the  FBI  team  expressed  concern  to  the  U.S. 
military  about  an  attorney's  contacts  with  persons  detained  as 
suspects  in  an  alleged  conspiracy  to  kill  Mrs.  Bertin. 

In  early  May,  Burton  V.  Wides,  an  American  attorney, 
informed  the  U.S.  military  that  he  had  been  commissioned  by 
President  Aristide  to  conduct  an  investigation  of  the 
Bertin/Baillergeau  murders,  and  he  requested  access  to  the  six 
individuals  who  had  been  arrested  on  March  19,  1995,  for  alleged 
involvement  in  a  plot  to  murder  Mrs.  Bertin.   The  U.S.  military 
agreed,  on  the  condition  that  the  FBI  be  present. 

On  May  11,  Wides  interviewed  five  of  the  six  prisoners  in 
the  presence  of  an  FBI  agent.   Each  prisoner  was  interviewed 
separately.   The  man  who  had  reported  the  plot  and  his  wife 
responded  to  Wides'  questions.   The  other  three  prisoners 
indicated  they  did  not  wish  to  answer  any  questions  unless  their 
attorney  was  present.   Wides  then  asked  each  of  the  three 
prisoners  to  listen  to  his  understanding  of  the  facts  and 
proceeded  to  describe  to  each  prisoner  a  scenario  that  minimized 
or  eliminated  the  three  prisoners'  culpability  in  the  alleged 
conspiracy  to  murder  Mirielle  Bertin,  and  that  corroborated  the 
previous  exculpatory  statements  of  one  of  those  prisoners. 

We  do  not  know  what  Mr.  Wides'  intent  was  in  these  dealings 
with  the  prisoners.   However,  after  the  interviews,  the  FBI 
expressed  its  concerns  to  both  the  U.S.  Military  and  the 
Government  of  Haiti  that  this  sort  of  access  could  impede  the 
investigation  and  taint  the  testimony  of  the  detainees. 
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(8)   Has  anyone  at:  the   St:ate  Departaent  conplained  or  escpressed 
any  concern  to  the   Justice  Department:  about  briefings  that  you 
were  providing  to  Members  of  Congress  and  their  staffs?   If  so, 
what  was  the  basis  of  their  complaints?  Are  you  aware  of  any 
effort  by  the  State  Department  to  encourage  the  FBI  to  keep  its 
findings  from  the  Congress? 

At  one  point,  the  Department  of  State  indicated  to  the 
Department  of  Justice  that  the  Department  of  State  had  been 
unaware  that  some  of  the  briefings  had  taken  place,  and  asked 
that  Justice  let  them  know  about  any  requests  for  such  briefings, 
which  the  Department  of  Justice  has  since  done.   Otherwise,  I  am 
not  aware  of  anyone  from  the  Department  of  State  who  complained 
or  expressed  any  concern  to  the  Department  of  Justice  about  the 
briefings  that  I  provided  to  members  of  Congress  and  their 
staffs. 

I  am  not  aware  of  any  effort  by  the  Department  of  State  to 
encourage  the  FBI  to  keep  its  findings  from  Congress. 
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(9)  Bas   the  State  Department  reviewed,  conmented  on,  or  changed 
the  FBI's  prepared  testioony  or  any  prepared  Q&A  that  you  offered 
at  the  Jsuiuary  4  hearing? 

As  part  of  the  customary  interagency  clearance  process  for 
Congressional  testimony  by  Administration  witnesses,  copies  of 
draft  prepared  testimony  of  the  FBI  and  Department  of  State 
witnesses  at  the  hearing,  as  well  as  draft  responses  to  the 
Committee's  written  questions  were  exchanged  among  the  FBI, 
Department  of  Justice  and  Department  of  State  for  review  and 
comment.   Comments  on  the  draft  FBI  testimony  by  the  Department 
of  State  were  considered,  and  where  those  comments  served  to 
clarify  or  correct  a  draft  statement,  those  comments  were 
reflected  in  the  final  prepared  statement.   Similarly,  the  FBI 
and  Department  of  Justice  had  an  opportunity  to  review  and 
comment  on  the  draft  prepared  statements  of  Ambassadors  Gelbard 
and  Dobbins. 
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KJt-"'  Office  of  Legislative  Affairs 


Office  of  Uk  Assisuni  Allomey  Gewral  Hbshinglan.  DC  20530 


FEB   I  2  1996 


The  Honorable  Benjamin  A.  Oilman 
Chairman,  House  International  Relations  Conmiittee 
United  States  House  of  Representatives 
Washington,  D.C.  20515-4309 


Dear  Mr.  Chairman: 

Thank  you  for  providing  the  Department  of  Justice  with  an  opportunity  to  testify  before 
the  House  International  Relations  Committee's  January  4,  1996,  hearing  on  Haiti  himian  rights 
and  police  issues.  The  Department  has  reviewed  the  transcript  from  the  hearing,  has  made 
corrections  where  necessary,  and  encloses  this  document  with  this  transmittal.  Seth  Waxman's 
answers  to  the  Committee's  written  questions  are  also  enclosed.  I  hope  these  responses  are  both 
informative  and  helpful  to  the  Committee's  ongoing  investigation. 

During  the  hearing  you  asked  Mr.  Waxman  for  the  "names  of  the  attorneys  who  were 
involved  at  the  time  that  you  were  making  your  -  having  your  discussions  with  Mr.  Aristide". 
President  Aristide  was  accompanied  by  three  American  attorneys  when  he  met  with  Mr. 
Waxman,  Mr.  Perry  and  Ambassador  Dobbins  on  July  3,  1995  —  Ira  Kurzban,  Burton  Wides, 
and  Laura  Flynn.  Following  this  meeting,  when  the  FBI  attempted  to  interview  Haitian 
government  employees,  the  FBI  was  contacted  by  other  American  attorneys  who  stated  that  they 
represented  the  employees  the  FBI  wished  to  interview,  not  the  Haitian  Government.  These 
attorneys  were:    Joseph  Beeler,  James  McGuirk,  Gregg  Toung,  and  Paul  Penichet. 

In  addition,  at  your  request  I  enclose  the  Department's  responses  to  questions  propounded 
by  the  House  Permanent  Select  Committee  on  Intelligence  ("HPSCI").  As  you  are  aware, 
without  the  approval  of  the  HPSCI,  the  "third  agency  rule"  prohibits  our  dissemination  of  the 
classified  questions.  We  are,  however,  pleased  to  provide  you  with  the  answers  in  an  effort  to 
give  you  a  more  comprehensive  view  of  the  Department's  efforts  in  Haiti.  Please  note  that  the 
answers  are  classified  at  the  Secret  level,  and  I  ask  that  you  ensure  that  all  rules  pertaining  to 
the  dissemination  of  classified  materials  are  strictly  adhered  to.  If  you  have  any  questions  about 
these  rules,  please  do  not  hesitate  to  contact  me. 
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The  Honorable  Benjamin  A.  Gilman,  Page  2 


I  hope  the  information  provided  aids  the  Committee  in  its  oversight  activities.  If  I  can 
be  of  additional  assistance,  please  contact  me.  Once  again,  thank  you  for  these  opportunities 
to  discuss  the  Department's  role  in  Haiti. 


Sincerely, 


Andrew  A.  Fois 
Assistant  Attorney  General 


Enclosure 


The  Honorable  Lee  H.  Hamilton,  Ranking  Member,  House  International  Relations 
Committee 
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To  the  best  of  your  knowledge,  when  did  the  Department  of 
Justice  or  FBI  first  brief  NSC  and  State  Department 
officials  in  Washington,  D.C.,  on  the  links  between  the 
Bertin  killings  and  others?  Who  at  the  NSC  and  State  was 
first  provided  this  information? 


To  the  best  of  my  knowledge  the  first  such  briefing  in 
Washington  occurred  on  October  12,  1995,  via  secure  video 
teleconference.  Deputy  Assistant  Director  Perry  and  I  and  members 
of  our  respective  staffs  attended  on  behalf  of  the  Justice 
Department.  Ambassador  Dobbins  and  Richard  Clarke,  chair  of  the 
NSC  Executive  Committee  on  Haiti,  were  briefed.  Several  further 
such  exchanges  occurred  over  the  following  weeks. 

As  I  believe  the  Committee  is  aware,  prior  to  this  briefing 
reports  had  issued  from  U.S.  agencies  in  Port-au-Prince  other  than 
the  Justice  Department  or  FBI,  which  referred  to  information 
indicating  links  between  the  Bertin  murder  and  subsequent  murders 
in  Haiti.  I  understand  some  of  that  information  had  originally 
been  developed  by  the  FBI  in  its  investigation  of  the  Bertin 
murder.  However,  the  reports  from  Port-au-Prince  were  not  entirely 
accurate  in  their  description  of  the  information  developed  by  the 
FBI. 
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Were  you  or  any  other  official  of  the  Justice  Department 
aware  of  Ambassador  James  Dobbins '  requests  to  the 
National  Security  Council  for  an  FBI  briefing  on  the 
Bertin  inquiry  (to  which  he  alluded  in  his  January  4 
testimony)  ?  Did  the  State  Department  make  any  such 
requests  to  the  Justice  Department  or  the  FBI?  If  so, 
when  did  these  requests  to  the  NSC,  Justice  Department, 
or  FBI  occur?  What  was  the  decision  on  whether  such 
briefings  of  State  Department  officials  should  take 
place?  When  such  briefings  were  denied,  who  ultimately 
decided  that  such  briefings  should  not  take  place,  and 
what  was  the  reason  for  this  decision?  When  such  a 
briefing  was  arranged,  who  ultimately  decided  that  such 
a  briefing  should  take  place,  and  what  was  the  reason  for 
this  decision?  When  such  a  briefing  was  arranged,  who 
ultimately  decided  that  such  a  briefing  should  take 
place? 


I  do  not  recall  any  request  by  a  member  of  the  NSC  staff, 
whether  on  behalf  of  Ambassador  Dobbins  or  otherwise,  for  a 
briefing  in  Washington  on  the  substance  of  the  Bertin  investigation 
prior  to  the  request  that  generated  the  October  briefing  to  which 
I  referred  above.  I  believe  that  request,  first  communicated  by 
Ambassador  Dobbins,  was  made  a  few  days  prior  to  the  October  12th 
briefing. 

During  the  active  phase  of  the  FBI's  investigation,  it  was  ray 
view  that  the  matter  should  be  handled  as  an  ongoing  criminal 
investigation,  and  therefore  that  the  substantive  progress  of  the 
FBI's  continuing  investigation  would  not  ordinarily  be  the  subject 
of  discussion  in  Washington  interagency  meetings.  I  have  no 
specific  recollection  of  making  this  point  of  view  to  either  Mr. 
Clarke  or  Ambassador  Dobbins,  but  I  would  not  be  surprised  to  learn 
that  I  did,  since  even  I  did  not  have  substantial  information  on 
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what  leads  and  information  the  FBI  was  developing.    When  the 
subject  of  the  Bertin  investigation  came  up  in  interagency  meetings 
I  attended,  no  substantive  information  was  conveyed  by  me  or  any 
other  Justice  representative. 

The  decision  to  proceed  with  the  October  12th  briefing  was 
mine.  At  that  point  the  FBI  had  determined  that  its  investigation 
had  progressed  as  far  as  it  could  go  under  the  circumstances  and 
that  the  time  had  come  to  transfer  the  investigation  to  responsible 
Haitian  authorities.  FBI  officials  in  Washington  by  that  time  were 
in  a  position  to  provide  an  overview  to  officials  of  the  NSC  and 
the  State  Department  and  to  discuss  how  we  should  go  about 
transferring  responsibility  for  the  investigation  to  Haitian 
authorities . 

The  Committee  should  be  aware  that  for  several  weeks  prior  to 
the  October  12th  briefing,  both  Ambassador  Dobbins  and  Mr.  Clarke 
were  aware  that  the  FBI  investigation  had  likely  come  to  the  end  of 
its  useful  life  and  that  the  FBI  was  working  to  collect  its 
information  into  a  form  that  would  be  appropriate  for  transmission 
to  the  Haitian  authorities.  While  I  do  not  recall  that  either 
Ambassador  Dobbins  nor  Mr.  Clarke  actually  requested  a  Washington 
briefing  before  the  October  request  discussed  above,  I  understood 
that  they  desired  one  at  such  time  as  the  FBI  felt  it  was  ready  to 
turn  the  matter  over,  and  I  am  informed  that  Michael  Kozak  of  the 
DOS  Haiti  Working  Group  called  DOJ  personnel  familiar  with  the 
investigation  on  more  than  one  occasion  to  inquire  informally  about 
progress  of  the  FBI's  efforts  to  summarize  its  work  product. 
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Provide  for  the  record  all  correspondence  between  U.S. 
government  officials  and  Haitian  government  officials  (or 
their  agents)  regarding  the  FBI's  Bertin  inquiry. 

The  Department  of  Justice  ("Justice")  has  searched  its  files 
and  provides  the  correspondence  at  Attachment  A.  Please  be  advised 
that  this  response  is  only  for  those  files  within  the  possession  of 
Justice.  Moreover,  Justice  possesses  copies  of  documents  which 
originated  from  the  State  Department  ("State").  State,  however, 
requests  that  they  provide  the  Committee  with  these  documents  and 
therefore,  these  documents  are  not  included  with  this  transmittal. 
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Under  what  circumstances,  conditions,  and/or  parameters 
would  the  Justice  Department  support  the  return  of  the 
FBI  to  Haiti  to  complete  its  investigation  into  the 
Bertin  killing? 


I  concur  with  Mr.  Perry's  views,  as  set  out  in  his  responses 
to  the  Committee's  written  questions,  that  at  this  point  it  would 
not  be  productive  for  the  FBI  to  return  to  Haiti  to  resume  the 
investigation. 
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Has  the  Justice  Department  formulated  specific  criteria 
and  guidelines  regarding  the  FBI's  participation  in 
investigations  abroad  in  cases  in  which  the  FBI  has  no 
criminal  or  investigative  jurisdiction  (as  was  the  case 
in  the  Bertin  killing) ?   If  so,  what  are  they? 

As  Mr.  Perry  testified,  the  FBI  has  only  rarely  undertaken 
such  investigations.  It  is  the  expectation  of  the  Department  of 
Justice  that  such  investigations  will  in  the  future  remain 
relatively  unusual.  Indeed,  our  current  practice,  which  reflects 
the  provisions  of  28  U.S.C.  §  533(3)  and  which  contemplates  a 
recommendation  from  the  Department  of  State  and  approval  by  the 
Attorney  General,  will  necessarily  limit  the  number  of  such 
investigations  and  assure  that  those  investigations  are  ones  viewed 
as  particularly  important  to  U.S.  interests. 

In  view  of  our  practice  and  the  rarity  of  requests  for  such 

investigations,  the  Department  does  not  believe  that  formulation  of 

formal  criteria  or  guidelines  governing  the  circumstances  in  which 

the  Department  might  agree  to  become  involved  are  necessary  or 

useful.   We  intend  to  continue  to  carefully  consider  such  requests 

on  a  case-by-case  basis,   taking  into  account  all  appropriate 

I 
information  available  to  us,  including  the  reasons  cited  by  the  | 

Department  of  State  in  recommending  that  the  FBI  undertake  such  an 

investigation.  ^ 

In  light  of  the  FBI's  experience  in  Haiti,  the  Department  is 

considering  whether  it  might  be  advisable  to  promulgate  certain 

guidelines  with  respect  to  procedural   issues  that  should  be 

identified  and  resolved  at  the  outset  of  any  future  involvement  in 

these  types  of  cases. 
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What  are  the  Justice  Department's  practices,  procedures, 
and  requirements  as  to  providing  timely  warning  to 
private  individuals  who  may  be  the  target  of  specific 
death  threats  based  upon  any  credible  information  that 
may  come  to  the  Department's  attention  during  the  course 
of  an  investigation  or  otherwise? 

The  Department  does  not  have  a  formal,  written  policy  on  this 
point.   Its  practice  is  as  follows: 

When  such  information  is  received,  the  matter  is  referred  to 
the  investigative  agency  with  primary  responsibility  for  the 
investigation  or  prosecution  to  which  the  threat  relates.  In 
addition,  depending  on  the  identity  of  the  target,  the  nature  of 
the  threat,  security  considerations,  or  other  factors,  other 
investigative  agencies  --  such  as  the  Marshals  Service  or  the 
Secret  Service  --  may  be  informed  as  well.  In  addition,  state  and 
local  authorities  will  be  advised  in  appropriate  circumstances. 

All  such  threat  information  must  be  dealt  with  promptly.  If 
the  target  is  or  may  be  unaware  of  the  threat,  it  is  the  policy  of 
all  Department  of  Justice  agencies  to  inform  him  or  her  and  to 
discuss  appropriate  precautions.  In  the  rare  circumstance  in  which 
the  agency  is  giving  consideration  not  to  so  warn  a  target,  the 
matter  must  be  discussed  at  the  headquarters  level .  Where 
warranted,  the  Department  arranges  for  threatened  individuals  to  be 
relocated  or  protected. 
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Index  of  Correspondence^ 


DATE 

DESCRIPTION 

5/2/95 

Mr.  Wides  to  DAAG  Richard 

5/2/95 

Mr.  Wides  to  DAAG  Richard 

6/8/95 

Mr.  Wides  to  DAAG  Richard 

6/8/95 

Mr.  Wides  to  FBI  Assistant  Director 

Esposito 

6/16/95 

DAAG  Richard  to  Mr.  Wides 

6/25/95 

SA  Giannotti  to  MO J  Exume 

6/26/95 

Mr.  Wides  to  FBI  Director  Freeh 

6/26/95 

Mr.  Wides  to  FBI  Director  Freeh 

6/28/95 

SA  Giannotti  to  MOJ  Exume 

7/3/95 

Jean  Claude  Nord  to  FBI 

7/5/95 

Mr.  Wides  to  ADAG  Waxman 

7/10/95 

Mr.  McGuirk  to  SA  Giannotti 

7/13/95 

FBI  Chief  Division  Counsel  Boldt  to 

Mr.  Nord 

7/14/95 

FBI  Chief  Division  Counsel  Boldt  to 

Mr.  McGuirk 

7/24/95 

Mr.  McGuirk  to  SA  Ciccarelli 

7/26/95 

ASAC  Mallett  to  Mr.  McGuirk 

7/27/95 

Mr.  McGuirk  to  ASAC  Mallett 

7/27/95 

Mr.  McGuirk  to  Deputy  Assistant  Director  Perry 

7/27/95 

Mr.  McGuirk  to  FBI  Director  Freeh 

8/16/95 

ASAC  Mallett  to  Mr.  McGuirk 

8/17/95 

Mr.  Wides  to  DIA 

8/25/95 

Mr.  McGuirk  to  ASAC  Mallett 

8/28/95 

Richard  Clarke  to  Mr.  Wides 

9/1/95 

Mr.  McGuirk  to  ASAC  Mallett 

9/6/95 

Mr.  Beeler  to  ASAC  Mallett 

9/8/95 

Mr.  McGuirk  to  Deputy  Assistant  Director  Perry 

9/8/95 

Mr.  McGuirk  to  ADAG  Waxman 

10/6/95 

Mr.  Wides  to  ADAG  Waxman 

1  Due  to  the  third-party  rule,  this  index  does  not  include 
correspondence  within  the  Department  of  Justice's  possession 
between  Government  of  Haiti  officials  and  the  State  Department. 
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Arent  Fox 

MBMORAlfDVM 


TO:  Maik  Richard 

FROM:  Buiton  V.  Wides 

DATE:  May  2.  1995 

RE:  Haiti 


^ 


Since  you  have  me  "under  advisement",  here's  the  quick  and  dirty  schematic  to  assist 
you.  By  the  way.  apart  from  our  glancing  encounters  over  the  years,  and  whatever  else  you  may 
have  heard,  my  "references"  as  to  credibility  would  include  Messers:  Civiletti,  Heyman,  Keeney, 
Coffey  and  Toensing;  Eric  Richard,  Ron  Klain  and  Carl  Stem;  Di  Cenova,  Raub  and  Silbert; 
Sessions.  Kreegar,  Jim  Nolan,  Hoades  and  Mintz;  Helms,  Colby,  Knoche,  Turner  and  Inman  (I 
may  be  the  only  person  in  town  on  reasonably  good  speaking  terms  with  all  five);  and  former 
Agency  Inspectors  General:  Scott  Breckenridge,  John  Waller  and  Don  Briggs. 

My  Bureau  interviewers'  feedback  (although  I  have  not  seen  their  exact  302's)  will 
be  essentially  that  my  comments  are  "speculative  with  few  leads";  "critical  of  the  U.S. 
Government",  and  "in  denial"  about  possible  involvement  of  a  "client".  That  is  because:  I  threw 
a  lot  of  unfamiliar  background  at  them:  I  could  not  cite  then  and  there  every  source  for  my 
assertions:  and,  in  some  cases  I  was  simply  raising  a  very  educated  guess  about  possibilities.  In 
addition,  however,  while  they  were  senior,  experienced  and  competent  Headquarters  personnel, 
they  may  have  been  reluctant  to  pick  up  on  a  number  of  specific  leads  and  areas  of  inquiry  that 
would  very  much  "open  up  the  box"  of  the  investigation  as  officially  framed. 


day. 


I  will  be  out  of  pocket  from  1 1:30  to  1:30,  but  free  otherwise  through  the  end  of  die 


BVW/ice 
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SUMMARY  OF  DOJ/NATIONAL  SECURITY  COMMUNITY  ISSUE 


(1)  On  March  19,  U.S.  forces  (technically  MNF)  arrested  six  persons  in  connection 
with  an  alleged  plot  to  kill  a  number  of  opponents  of  the  Aristide  goveirunent,  including  Madame 
Durocher.  On  the  22nd/23rd,  the  U.S.  Commander  wrote  the  government  of  Haiti  (GOH)  about 
the  plot,  claiming  that:  it  was  disclosed  by  one  Douge,  who  was  working  as  a  contract 
interpreter  for  the  U.S.  Special  Forces  ("SF),  when  the  SF  went  to  his  home  because  he  hadn't 
reported  for  work.  Allegedly,  the  plot  was  beaded  by  GOH  Interior  Minister  Beaubrun. 

(2)  The  GOH  immediately  warned  Madame  Durocher,  who  declined  offers  of  official 
protection  or  safe  passage  and  a  visa. 

(3)  About  a  week  later,  Madame  Durocher,  and  her  companion  in  an  auto,  were  the 
victims  of  a  professional  bit.  The  previously  arrested  plotters  were  in  jail  at  the  time.  Her 
companion  was  a  legal  client  of  hers  and  also  an  alleged  partner  of  her  husband  in  narcotics. 
A  variety  of  facts  and  circumstances  raise  a  number  of  possible  motives/generic  classes  of 
suspects,  including  the  drug  world,  personal  relationships,  and  Right  Wing  politics.  Drugs  and 
politics  also  provide  very  plausible  motives  for  an  effort  to  frame  Beaubrun  and  slander  the 
Aristide  administration. 

(4)  The  outcry  following  the  killings  included:  (a)  reports  of  death  lists  found  on 
die  initially  arrested  "plotters"  or  otherwise  circulating  in  Haiti;  (b)  U.S.  pressure  on  GOH  to 
suspend  Beaubrun;  and  (c)  when  the  GOH  refused,  a  rush  of  stories  leaked  by  the  Pentagon  and 
the  Embassy  (according  to  the  explicit  media  sourcing  of  the  reports)  that  there  was 
overwhelming  evidence  against  Beaubrun,  that  the  U.S.  was  worried  about  the  other  targets  on 
the  list,  and  that  the  U.S.  was  "skeptical"  about  Aristide's  willingness  to  investigate  or  take  action 
against  his  colleagues.  At  the  same  time,  Haitians  familiar  with  the  players  and  the 
circumstances,  ranging  from  one  of  Aristide's  leading  political  opponents  (but  clearly  pro- 
democracy  and  long  time  U.S.-planned  liront  runner  to  succeed  him  as  President)  to 
representatives  of  some  of  the  wealthiest  families,  branded  the  allegations  against  Beaubrxm  as 
"ridiculous". 

(5)  President  Clinton  came  to  Haiti  to  thank  the  U.S.  troops  leaving  and  survey  the 
"success"  of  his  policy.  At  the  U.S.*  suggestion,  the  GOH  invited  the  FBI  in  to  help. 

(6)  As  I  have  told  the  Bureau  directly,  I  have  no  doubt  that  the  FBI  in  Haiti  is 
pursuing  a  variety  of  leads  and  did  not  have  a  preordained  theory  of  the  case.  Having  reviewed 
literally  hundreds  of  FBI  investigation  case  files,  I  have  the  highest  respect  for  their 
thoroughness,  expertise  and  ability.  But  that's  beside  the  point  The  issue  is  that,  in  assessing 
possible  motives  and  character  of  suspects  of  wimesses  and  those  making  allegations,  and  in 
generally  assessing  the  dynamics  of  Uie  situation,  the  Bureau  is  largely  at  the  mercy  of  the 
national  security  community,  i.e.,  CIA.  NSA,  DBA,  State  and  DoD.  Put  bluntly,  one  issue  is 
whether  the  Bureau  was  completely  informed  about  all  relevant  information,  or  whether  some  of 
it  was  withheld  because  of  potential  embarrassment  about  U.S.  involvement  with  particular 
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figures,  or  because  their  file  undermines  the  credibility  of  the  allegations  against  Beaubrun. 
Three  examples  include: 

•  What,  in  fact,  was  Douge'i  relationship  with  the  USSF/Intelligence  Community 
and  what  were  the  origins  with  his  working  with  them  regarding  the  inquiry 
about  an  alleged  plot  by  Beaubrun? 

•  What  are  in  jU  of  the  U.S.  Intelligence  Community  files  on  the  others  arrested 
as  part  of  the  plot  and,  separately,  what  relationships  has  any  element  of  the 
U.S.  Oovemment  had  with  them? 

•  What  all-source  information  -  particularly  COMINT  and  HUMINT  -  have  the 
Intelligence  Community  and  DBA  searched  for  thoroughly,  and  provided  to  the 
Bureau,  about  the  involvement  of  Madame  Durocher,  her  husband  and  her 
client/companion,  or  Mr.  Douge,  in  drug  trafficking? 

(7)  The  U.S.  now  appears  to  be  holding  the  original  suspects  in  communicado,  even 
from  the  GOH.  The  U.S.  has  not  provided  any  substantive  information  on  the  results  of  its 
inquiry  to  the  government  of  Haiti  ostensibly,  on  the  grounds  of  traditional  Bureau  concern  about 
contamination  of  the  inquiry  by  leaks  of  sensitive  infotination  (a  concern  which  may  have  some 
merit).  The  result,  however,  is  that  the  GOH  and  its  inquiry  are  virtually  shut  out  of  the  results 
of  the  FBI  investigation.  The  GOH  may  not  even  receive  a  copy  of  the  FBI's  report.  It  appears 
that  the  U.S.  is  headed  for  a  ie  facto  special  prosecutor  simation  in  which  all  information  is 
channeled  to  the  judges  of  inquiry  (in  the  Civil  Code  System),  and  the  Executive  Branch  of  the 
GOH  is  completely  shut  out.  U.S.  prosecutors  and  present  or  retired  FBI  officers  will  be 
available  to  "assist"  the  judges  of  inquiry. 

(8)  Under  these  circumstances,  the  Bureau's  report  may  indicate  there  is  not  enough 
evidence  to  go  to  trial  on  any  individual  named  defendant;  alternatively,  the  judges  of  inquiry 
may  reach  that  conclusion,  whatever  is  in  the  Bureau  report.  However,  the  FBI  report 
presumably  will  be  shared  with  the  U.S.  military,  and  Intelligence  Community,  and  may  fud  its 
way  to  the  Hill  ••  all  at  a  time  when  many  persons  within  the  Executive  Branch  and  the  Congress 
would  be  only  too  happy  to  find  a  basis  to  pull  the  plug  on  U.S.  involvement  and  support  of 
Haiti.  Anything  is  possible,  but  Beaubrun' s  involvement  in  the  hit  seems  far  less  likely,  frankly, 
at  this  point,  than  some  questionable  involvement  of  U.S.  Government  personnel  in  the  leaking, 
misuse  and  possibly  even  origination  of  these  allegations  against  Beaubrun,  and  the  probability 
that  the  Bureau  did  not  receive  all  of  the  information  in  the  Intelligence  Community's  files  about 
the  players  in  the  case.  (I  would  be  happy  to  elaborate.) 

(9)  The  judge  of  inquiry  may  decline  to  indict  and  ask  for  a  trial;  or  the  Bureau 
report  and  subsequent  trials  may  focus  on  persons  other  than  Beaubrun  and  the  allegations  about, 
e.g.,  drug  traffickers  or  Right  Wing  thugs.  In  either  case,  there  would  be  no  opportunity,  outside 
of  the  FBI's  traditionally  tightly  drawn  investigative  box.  to  determine  whether  there  was  any 
failure  in  the  U.S.  national  security  community  to  "come  clean  with  the  Bureau"  on  all  relevant 
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information  in  its  possession,  including  tome  which  die  Bureau,  unaided  might  not  know  enough 
to  have  requested  (the  problem  that  ^SU  *ic  preeminently  familiar  with).  This  might  ("might", 
not  "did")  include: 

•  information  about  persons  on  present  or  past  U.S.  payrolls;  and 

•  information  regarding  advance  knowledge  about  plots  to  frame  Minister 
Beaubrun  or  advance  information  about  the  actual  killing. 

(10)  In  order  to  avoid  anodier  Guatemala-type  controversy  that  would  spatter  mud 
this  time  on  the  Bureau,  the  Department  and  the  White  House,  these  matters  should  be  fiilly 
explored  •-  before  the  case  is  closed  in  a  rush  to  judgment  and  in  the  understandable  pace  to 
present  closure  to  Hill  critics  of  U.S.>Haitian  policy. 
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Arent  Fox 

ttSMOHANDVU 


TO:  MukM.  Richard 

Deputy  Auistant  Attoraey  Geoeral  for  International  AfFaiit 
and  Special  Invcitigationi 

FROM:      Burton  V.  Wide* 

DATE:       May  2.  199S 

KE:  Haiti 


Since  you  have  me  "under  advisement",  heit'i  the  quick  and  dirty  schematic  to  assist 
you.  Fy  the  way,  ^ait  from  our  glancin;  encounters  over  the  years,  and  whatever  else  you  may 
have  heard,  my  "references"  as  to  credibility  would  include  Messers:  Civiletti,  Heyman,  Kecney. 
Coffey  and  Toensing;  Eric  Richard,  Ron  Klain  and  Carl  Stem;  Oi  Genova,  Rauh  and  Silbert; 
Sessions,  Kreegar,  Jim  Nolan,  Hoades  and  Mintz;  Helms,  Colby,  Knoche,  Turner  and  Imnan  (I 
may  be  the  only  person  in  town  on  reasonably  good  speaking  terms  with  all  five);  and  former 
Agency  Inspectors  General:  Scott  Bieckenridge,  John  Waller  and  Don  Briggs. 

My  Burtaa  interviewers'  feedback  (although  I  have  not  seen  their  exact  302 's)  will 
be  essentially  that  my  comments  are  "speculative  with  few  leads";  "critical  of  the  U.S. 
Government",  and  "in  denial"  about  possible  involvement  of  a  "client".  That  is  because:  I  threw 
a  lot  of  unfamiliar  background  at  them;  I  could  not  cite,  tten  and  there,  every  source  for  my 
assertions;  and,  in  some  cases,  I  was  simply  raising  a  very  educated  guess  about  possibilities. 
In  addition,  however,  while  they  obviously  were  senior,  experienced  and  competent  Headquarters 
personnel,  they  may  have  been  reluctant  to  pick  up  on  a  number  of  specific  leads  and  areas  of 
inquiry  that  would  very  much  "open  up  the  box"  of  the  investigation,  as  officially  framed. 


day. 


I  wiD  be  out  of  pocket  from  1 1:30  to  1:30,  but  free  otherwise  through  the  end  of  the 


BVW/ice 
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SUMMARY  OF  DOJ/NATIONAL  SECURITY  COMMUNITY  ISSUE 


(1)  On  Mirch  19.  U.S.  forces  (technically  MNF)  anested  tix  penons  in  connection 
with  an  alleged  plot  to  kill  a  number  of  opponents  of  the  Aristide  government,  including  Madame 
Durocher.  On  Ae  22nd/23rd,  the  U.S.  Commander  wrote  the  government  of  Haiti  (GOH)  about 
the  plot,  claiming  that:  It  wu  disclosed  by  one  Douge,  who  was  working  as  a  contraa 
interpreter  for  the  U.S.  Special  Forces  CSF"),  when  the  SF  went  to  bis  home  because  he  hadn't 
reported  for  work.  Allegedly,  the  plot  was  beaded  by  GOH  Interior  Minister  Beaubrun. 

(2)  The  OOH  immediately  warned  Madame  Durocher,  who  declined  offers  of  offlcial 
protection  or  safe  passage  and  a  visa. 

(3)  About  a  week  later,  Madame  Durocher,  and  her  companion  in  an  auto,  were  the 
victims  of  a  professional  hiL  The  previously  arrested  plotters  were  in  jail  at  the  time.  Her 
companion  was  a  legal  client  of  hers  and  also  an  alleged  partner  of  her  husband  in  narcotics. 
A  variety  of  facts  and  circumstances  raise  a  number  of  possible  motives/generic  classes  of 
suspects,  including  the  drug  world,  personal  relationships,  and  Right  Wing  politics.  Drugs  and 
politics  also  provide  very  plausible  motives  for  an  effort  to  frame  Beaubrun  and  slander  the 
Aristide  administration. 

(4)  The  outcry  following  the  killings  included:  (a)  reports  of  death  lists  found  on 
the  initially  arrested  "plotters"  or  otherwise  circulating  in  Haiti;  (b)  U.S.  pressure  on  GOH  to 
suspend  Beaubnm;  and  (c)  when  the  OOH  refused,  a  rush  of  stories  leaked  by  the  Pentagon  and 
the  Embassy  (according  to  the  explicit  media  sourcing  of  the  reports):  (a)  that  there  was 
overwhelming  evidence  against  Beaubrun;  (b)  that  the  U.S.  was  worried  about  the  other  targets 
on  the  list,  and  (c)  that  U.S.  officials  were  "skeptical"  about  Aristide's  willingness  to  investigate 
or  take  action  against  his  colleagues. 

At  the  same  time,  many  Haitians  familiar  with  the  players  and  the  circumstances 
branded  the  allegations  against  Beaubrun  as  "ridiculous".  These  ranged  from  one  of  Aristide's 
leading  political  opponents  (but  clearly  pro-democracy  and  long  time  U.S.-planned  front  runner 
to  succeed  him  as  President)  to  representatives  of  some  of  the  wealthiest  families. 

(5)  President  Clinton  came  to  Haiti  to  thank  the  U.S.  troops  leaving  and  siirvey  the 
"success"  of  his  policy.  At  the  U.S.'  suggestion,  tbt  GOH  invited  the  FBI  in  to  help. 

(6)  As  I  told  the  Bureau  interviewers  directly.  I  have  no  doubt  that  the  FBI  in  Haiti 
is  pursuing  a  viriety  of  leads  and  did  not  have  a  preordained  theory  of  die  case.  Having 
reviewed  literally  hundreds  of  FBI  investigation  case  files,  I  have  the  highest  respect  for  their 
thoroughness,  expertise  and  ability.  But  that's  beside  the  point  The  issue  is  that,  in  usessing 
possible  motives  ami  character  of  suspects  of  witnesses  and  those  making  allegations,  and  in 
generally  assessing  the  dynamics  of  die  situation,  the  Bureau  Is  largely  in  the  hands  of  the 
national  security  community,  i.e.,  CIA.  NSA,  DBA,  State  and  DoD.  Put  bluntly,  one  issue  is 
whether  the  Bureau  wu  completely  Informed  about  all  relevant  information,  or  whether  some  of 
it  was  withheld  because  of  potential  embarrassment  about  U.S.  involvement  with  particular 
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flgurei,  or  becauie  their  fU«  asdenninM  the  cndibiliQr  of  the  allegationi  agtiost  Betubius. 
Three  extmplei  indude: 

•  Whet,  in  fict,  wu  Douge'i  relationship  with  the  USSF/Intelligence  Conununity 
•nd  what  were  the  origini  of  his  workLog  with  them  regarding  the  inquiry  about 
•n  alleged  plot  by  Beanbrun? 

•  What  ait  in  lU  of  the  U.S.  Intelligence  Community  fUei  on  die  others  arrested 
as  pan  of  the  plot  and,  separately,  what  relationships  has  any  element  of  the 
U.S.  Oovcmment  had  with  diem? 

•  What  all-source  information  -  particularly  COMINT  and  HUMINT  ~  have  the 
Intelligence  Conununity  and  DEA  searched  for  thoroughly,  and  provided  to  the 
Bureau,  about  the  involvement  of  Madame  Durocher,  her  husband  and  her 
client/companion,  or  Mr.  Douge.  in  drug  trafficking? 

(7)  At  one  point,  U.S.  MP's  qjpeared  to  be  holding  the  original  suspecu 
incommunicado,  even  from  fte  GOH.  This  has  now  changed,  but  GOH  contact  with  jt£  prisoners 
(they  were  initially  turned  over  to  the  GOH  by  the  MNF)  fai  a  case  under  the  GOH's  sovereign 
law  enforcement  jurisdiction,  and  on  which  the  FBI  is  Msis^  the  GOH,must  be  cleared  with 
the  U.S!  The  U.S.  has  not  provided  any  substantive  information  on  the  results  of  its  inquiry  to 
the  GOH,  ostensibly,  on  the  grounds  of  traditional  Bureau  concern  about  contamination  of  the 
inquiry  by  leaks  of  sensitive  information  (a  concern  which  may  have  tome  merit).  The  end 
result,  however,  is  that  the  GOH  and  its  inquiry  are  virtually  shut  out  of  the  product  of  the  FBI 
investigation.  It  is  not  even  clear  that  the  OOH  Executive  Branch  will  receive  a  copy  of  the 
FBI's  report.  It  appears  that  the  U.S.  is  headed  for  a  de  facto  special  prosecutor  situation  in 
which  all  information  Is  channeled  to  the  judges  of  inquiry  (in  the  Civil  Code  System),  and  the 
Executive  Branch  of  the  GOH  is  completely  shut  out  U.S.  prosecutors  and  present  or  retired 
FBI  officers  will  be  avaUable  to  "assist"  the  judges  of  inquiry. 

(8)  Under  diese  circumstances,  the  Bureau's  report  may  indicate  there  is  not  enough 
evidence  to  go  to  trial  on  any  individually  named  defendant  Alternatively,  the  judges  of  inquiry 
may  reach  that  conclusion,  whatever  is  in  the  Bureau  report  However,  the  FBI  report 
presumably  will  be  shared  with  the  U.S.  military,  and  Intelligence  Community,  and  may  find  its 
way  to  the  Hill  -  aU  at  a  time  when  many  persons  within  the  Executive  Branch  and  the  Congress 
would  be  only  too  happy  to  find  a  basb  to  pull  the  plug  on  U.S.  involvement  and  support  of 
Haiti.  Anything  is  possible,  but  frankly,  Beaubrun't  involvement  in  the  tut  seems  far  less  likely 
at^isjoint,  than  tome  questfonable  involvement  of  U.S.  Government  pwsonnel  in  the  leakinl, 

"misuse  and^ssibly  even  wiglnittion  pf  thew  allegations  again«j^bruni_andtheprobabili^ 
that  the  BiyeaiTdid  nMreceiveall  of  the'lnformation  in  the  fateUigenceCommunlty's  fUesaboat 
lS(rpIayerri|Uha,gase.  (I^  not  know  if  the'Bureau'i  own  intelligen^THviston  warchcd  it* 
flies  for  "third  agency"  documents  on  some  of  the  players  and  provided  them  to  the  FBI 
investigators  in  Haiti.) 
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(9)  The  Judge  of  inqoiiy  mqr  decline  to  indict  and  tsk  for  i.  trial;  or  dw  Bureau 
report  and  subsequent  trials  may  focus  on  persons  other  dian  Beaubrun,  e.g.,  drug  traffickers  or 
Right  Wing  thugs.  In  either  case,  there  would  be  no  opportunity,  outside  of  die  FBI's  traditional 
tightly  drawn  investigative  box,  to  detennine  whedier  diere  was  any  failure  in  dte  U.S.  national 
security  community  to  "come  clean  with  the  Bureau"  on  all  relevant  information  in  its  possession. 
Including  some  which  the  Bureau,  unaided,  might  not  know  enough  about  to  have  requested  (the 
problem  that  you  are  preeminently  familiar  with).  This  might  (NJB.  "might",  not  "did")  include: 

•  information  about  persons  on  present  or  past  U.S.  payrolls:  and 

•  information  regarding  advance  knowledge  about  plots  to  frame  Minister 
Beaubrun  or  advance  information  about  the  actual  killing. 

(10)  b  order  to  avoid  anottier  Guatemala-type  controversy  that  would  spatter  nrid 
this  time  on  die  Bureau,  the  Department  and  the  White  House,  these  matters  should  be  fuUv 
explored  -  before  the  case  is  closed,  in  a  rush  to  judgment  and  at  the  understandable  fast  pace 
to  present  closure  to  Hill  critics  of  U.S.>Haitian  policy. 
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Arent  Fox 

MEMO  RA NDU  M 

TO:  Mark  Richard 

Deputy  Assisunt  Attorney  Genera] 
(Intematonal  and  Security) 

THRU:  Mylan  Dcnerstcin 

FROM:  Burton  V.  Widcs 

DATE:  June  8,  1995 

RE:  Haiti  I^I  Investigation 


This  memorandum  is  to  recapitulate  for  the  record  the  information  that  I  provided 
orally  in  my  telephone  conversation  this  morning  with  Ms.  Mylan  D:nerstein. 

(1)  The  FBI  unit  in  Haiti  appears  to  have  shifted  the  focus  of  its  investigation.  If 
so,  this  might  be  purely  the  result  of  its  own  scrutiny  of  the  alleged  "evidence"  -  eagerly 
proffered  and  publicized  by  officials  of  the  Department  of  Defense  and  the  U.S.  Embassy  in  the 
immediate  aftermath  of  the  slayings  --  that  the  Minister  of  the  Interior  masterminded  an 
a.<isassinaiion  conspiracy  against  Madame  Durocher  and  others.  It  also  might  have  been  partly 
caused  by  the  results  of  my  independent  investigation  of  that  "evidence",  which  I  provided  to  Mr. 
Cianotti  and  his  associates.  That  is  not  important.  The  point  is  that  they  apparently  have  shifted 
their  focus  to  a  theory  of  the  case  involving,  inter  alia,  one  or  more  police  officials  and  the 
deputy  director  of  the  Palace  security  office. 

This  current  line  of  investigative  effort  raises  two  very  serious  issues:  one  procedural 
and  one  substantive. 

(2)  The  procedural  issue  arises  because  there  was  a  clear  understanding  between  the 
U.S.  Embassy  (specifically  the  DCM,  Vicky  Huddleston)  and  the  Aristide  government: 

•  The  FBI  would  not  seek  to  interview  Government  of  Haiti  ("GOH")  officers  or 
officials  without  coordinating  the  interview  with  the  Haitian  police  and  Ministry 
of  Justice  and. 

•  in  any  event,  the  FBI  would  not  do  so  until  they  had  resolved  the  issue  of  who 
else  would  be  present  at  such  interviews. 

The  Bureau  is  there  at  the  invitation  of  the  GOH  and  is  supposedly  providing  assisunce  to  that 
govenuncm.  The  GOH  made  clear  that  they  wanted  such  interviews  to  be  conducted  jointly  with 
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present  if  he  wanted  one  (as  would  be  insisted  upon  under  Justice  Department  procedures  for  an 
investigation  conducted  in  the  U.S.). 

In  April,  when  this  issue  could  not  be  resolved,  I  was  personally  informed  by  Ms. 
Huddleston,  on  behalf  of  the  Bureau,  that  the  Bureau  would  do  its  investigation  without  seeking 
such  interviewi;  until  this  matter  could  be  resolved.  Nevertheless,  I  was  informed  yesterday  that 
the  head  of  the  Interim  Police  Security  Force  (IPSF),  Danny  Toussaint,  had  recently  learned  from 
several  police  officers  that  they  had  already  been  interviewed  by  the  FBI,  without  any  such 
coordination,  without  any  representative  of  the  GOH  present,  and  without  a  private  attorney  - 
even  though  at  least  one  of  them,  reportedly,  was  directly  accused  by  the  FBI  interviewers  of 
having  participated  in  the  assassinations. 

(3)  Let  me  make  very  clear  for  the  record  that,  if  the  Bureau,  using  its 
outstanding  investigative  capabilities,  has  developed  a  "smoking  gun",  or  very  probative 
evidence  (as  distinct  from  the  matter  discussed  in  point  4  infra),  that  IPSF  lieutenant  Lubin 
was  involved  in  the  slayings,  then  as  far  as  the  GOH  is  concerned,  the  investigation  should 
go  forward  vigorously  and,  if  warranted,  result  in  prosecution. 

(4)  But  I' have  some  reason  to  question  what  seems  to  be  the  primary  evidentiary 
basis  for  this  line  of  pursuit.  According  to  the  IPSF,  the  Bureau  investigators  who  covenly 
questioned  a  Lieutenant  Lubin,  not  only  accused  him  of  complicity  in  the  slaying  of  Madame 
Durochcr  and  her  companion  in  the  vehicle,  but  also  claimed  that  he  acted  in  concert  with  one 
Joseph  Mcdar,  the  deputy  chief  of  the  National  Palace  special  security  operations  (roughly 
equivalent  to  the  White  House  unit  of  the  Secret  Service  Protection  Division).  Reportedly,  the 
FBI  interviewers  further  suggested  that  one  very  implicating  circumstance  was  the  very  sharp 
increase  in  radio  traffic  on  the  day  of  the  assassination  between  Lieutenant  Lubin  and  Medar. 

The  Bureau  apparently  indicated,  either  to  Lieutenant  Lubin  or  subsequently  to  others 
in  the  GOH.  that  the  U.S.  also  had  deciphered  the  "code  names"  used  by  GOH  officials  on  those 
intercepted  channels.  Finally,  I  understand  that,  in  questioning  Mr.  Lubin,  the  FBI  observed  that 
those  intercepted  transmissions  not  only  had  become  voluminous  in  the  hours  before  the 
assassination,  but  also  had  suspiciously  referred  to  tracking  down  a  particular  automobile  moving 
around  the  city  of  Port-au-Prince. 

(5)  So  far,  so  good.  One  of  the  points  I  have  been  stressing  to  Bureau  officials  and 
others  in  the  U.S.  Government  is  that,  if  the  FBI  investigation  were  to  be  taken  seriously,  it 
would  have  to  include  full  access  to  a  review  of  US.  NSA,  DBA,  DOD  and  CIA  communication 
intercepts  for  a  month  of  two  prior  to  the  assassination,  running  the  names  of  Madame  Durocher, 
her  husband,  Mr.  Bertin,  her  slain  companion.  Junior  Baillergeau,  and  the  major  Haitian  drug 
dealer.  Huge  "Ti"  Paris  (whose  owned  the  car  in  which  Baillergeau  and  Durocher  were  killed), 
through  the  computerized  COMMINT  "take"  of  those  intercepts. 
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it  is  even  possible  that,  unintentionally  or  otherwise,  any  specific  reference  to  a  license  plate  in 
the  intercepted  radio  broadcasts  concerning  an  automobile,  were  omitted  from  the  information 
passed  on  to  the  Bureau.  In  that  case,  a  major  discrepancy  between  the  license  number  on 
Chamblains'  car,  provided  by  the  U.S.  to  Medar,  on  the  one  hand,  and  the  license  number  on 
Baillergeau's  car  in  which  he  and  Madame  Durocher  were  riding,  on  the  other  hand,  would  go 
unnoticed  by  the  Bureau.- 

SUMMARY 

The  bottom  line  is  this: 

•  Mr.  Gianotti  should  confer  immediately  with  the  Prime  Minister's  office  or  ll: 
Minister  of  Justice  regarding  the  anempted  practice  of  interviewing  Haitian 
officers  and  officials  without  a  GOH  presence,  as  well  as  respect  for  thr 
subject's  right  to  counsel. 

'  Appropriate  Bureau  officials  in  Washington  should  make  sure  that,  to  the  extent 
suspicion  of  or  accusation  against  Lieutenant  Lubin  and  others  is  substantially 
based  on  the  above-mentioned  intercepts,  that  Mr.  Gianotti  and  his  colleagues 
are  fully  aware  of  the  alternative  explanation  for  a  major  volume  increase  in 
radio  communication  and  for  any  reference  to  a  targeted  automobile,  on  the  day 
of  the  assassination. 

The  other  thrust  of  my  earlier  communication  continues,  namely,  the  importance  for  any  serious 
investigation  of: 

•  a  broad  review  of  U.S.  COMINT  intercepts; 

•  a  review  of  FBI  Intelligence  Division  and  U.S.  Intelligence  Community  files  on 
the  Moises,  Claude  Douge,  Mr.  and  Mrs.  Berlin  and  Mr.  Baillergeau  and  Huge 
Ti  Paris: 

•  a  full  understanding  of  the  relevant  narcotics  operation  and  Right-Wing  rivalries 
that  are  essential  background  of  this  case,  and 


3  1  leave  a-sidc  Ihc  tuggetcioru  that  might  be  made  by  tome  iuspicimu  Hititiaiui.  nimcly,  that  a  mc$sa£e 

frrni)  VS.  Kccurity  to  Medar  about  Chamblains  might  have  been  passed  on  with  a  known  incnrrccl  licen»e  plaie 
number,  ix.,  the  plate  number  for  Baillergeau's  car.  in  order  to  purposely  trigger  radio  broadcasts  by  Medar  that 
seem  to  be  tarsecing  the  car  invnlvcd  in  the  slaying  ••  as  part  ol  a  very  sophisticated  effort  to  set  up  Medar  (and  the 
Aristide  govenuneoi)  for  these  accusations. 
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dealer.  Huge  Ti"  Paris  (whose  owned  the  car  in  which  Baillergeau  and  Durochcr  were  killed), 
through  the  computerized  COMMINT  "take"  of  those  intercepts. 

The  problem  here  is  that  there  is  another  explanation  for  the  laree  volume  of  radio 
traffic  between  Mr.  Medar's  ofTicc  and  various  officers  of  the  intelligence  division  of  the  IPSF 
or  Ministry  of  the  Interior,  who  were  traveling  about  the  city,  on  the  day  of  the  assassination,  and 
even  for  repeated  references  to  tracking  a  particular  automobile. 

(6)  It  happens  that,  sometime  in  the  late  morning  of  March  28.  the  day  of  the 
assassination,  Mr.  Medar,  in  his  capacity  as  Palace  deputy  security  chief,  received  a  visit  from 
two  ir.»mbers  of  the  U.S.  security/intelligence  forces  then  in  Haiti.  One,  I  believe,  was  with  the 
Secret  Service  advance  detail  for  President  Clinton's  impending  visit.  The  other,  I  believe,  was 
with  a  more  permanent  security/intelligence  office  in  Port-au-Prince,  but  I'm  nor  sure  which 
agency  or  unit.  The  visitors  reported  that  US  intelligence  had  recently  learned  that  a 
Mr.  Chamblains.  the  deputy  head  of  FRAPH  under  Emmanuel  Toto  Consunt,  had  returned  to 
Port-au-Prince.  The  visitors  further  indicated  that  the  U.S.  knew  the  particular  make  or  model 
of  the  car,  and  possibly  even  a  license  plate,  which  information  the  US.  representative  proceeded 
to  give  to  Mr.  Medar.  Finally,  the  visitors  indicated  that  the  U.S.  regarded  the  return  of 
Chamblains  (thought  to  be  more  of  a  violent  thug  type  than  Constant,  himself)  to  be  a  very 
serious  security  threat  -  presumably  not  only  to  President  Aristide,  but  also  potentially  to 
President  Clinton  or  members  of  his  entourage  who  were  about  to  arrive  in  Port-au-Prmce  a  few 
days  later. 

(7)  In  the  presence  of  these  U.S.  visitors,  Medar  tried  to  alert  Mr.  Toussaint  by 
phone  but  as  unable  to  get  through,  so  he  conuctcd  him  on  the  radio  to  repeat  the  essence  of  the 
warning  he  had  just  been  given  by  the  U.S.  representatives.  At  that  point,  Toussaint  sent  out 
radio  alerts  to  key  members  of  the  IPSF  to  look  for  the  car  in  question.  Obviously,  such  an  alert 
would  also  have  precipitated  a  substantial  step-up  in  subsequent  communications  traffic  among 
Mr.  Medar,  IPSF  Headquarters  and  GOH  intelligence  or  security  agenu  in  the  field.  It  should 
be  equally  clear  that  such  communication  could  involve  substantia]  references  to  hunting  down 
a  particular  automobile. 

(8)  Just  to  close  the  loop,  the  following  scenario  is  not  implausible.  Assume  the 
frustration  of  Bureau  agents,  operating  in  terra  incogriita  and  unable  to  find  a  strong  trail  to  the 
actual  killers;  also  assume  the,  eagerness  of  some  young  Haitian  inmslator  for  the  DOD  or, 
possibly  a  Creole-speaking  American  COMINT  officer  or  non-commissioned  soldier,  listening 
for  hours  to  reams  of  intercepts,  and  straining  to  hear  anything  relevant.  The  latter  comes  across 
a  bunch  of  radio  messages  couched  partly  in  some  Creole  code,  but  clearly  referencing  the 
location  of  an  automobile.  This  is  provided  to  Bureau  agents  who  seize  upon  it,  in  good  faith, 
as  a  significant  lead  and  proceed  to  question  those  persons  on  the  tape  whose  code  names  have 
been  previously  identified  for  them  by  U.S.  intelligence  analysts. 
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•      the   alternative   explanation   of  the   so-cailed   "evidence"   against  Minister 
Beaubnin. 

These  all  call  for  a  more  cooperative  relationship  by  the  Bureau  with  myself  and  other  designated 
representatives  of  the  fovcmment  of  Haiti. 

Finally,  there  is  also  a  pending  question  regarding  the  difficulties  I  encountered  in 
obtaining  the  attendance  of  the  Moisc  brothers'  attorney  at  a  planned  interview  session,  which 
did  Dot  come  off  because  of  the  attorney's  sudden  absence  after  agreeing  to  be  there  and  which 
coincided  with  the  FBI's  last-minute  decision  not  to  monitor  the  interview.  I  would  like  to 
pursue  that  further  with  Bureau  officials  here  or  in  Port-au-Prince. 

Thank  you  for  your  attention  to  this  maner. 
BVW/ice 
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III  MEMORANDUM 


TO: 

William  J.  Esposito 
Assistant  Director,  FBI 
Criminal  Investigative  Division 

Attn:        Steve  Wylie 

William  Hulon 

FROM: 

Burton  V.  Wides  Ij^ 

DATE: 

June  8,  1995 

RE: 

Haiti  FBI  Investigation 

This  memorandum  is  to  recapitulate  for  the  record  the  information  that  I  provided 
orally  in  my  telephone  conversation  this  afternoon  with  Mr.  William  Hulon. 

(1)  The  FBI  unit  in  Haiti  appears  to  have  shifted  the  focus  of  its  investigation.  If 
so,  this  might  be  purely  the  result  of  its  own  scrutiny  of  the  alleged  "evidence"  --  eagerly 
proffered  and  publicized  by  officials  of  the  Department  of  Defense  and  the  U.S.  Embassy  in  the 
immediate  aftermath  of  the  slayings  —  that  the  Minister  of  the  Interior  masterminded  an 
assassination  conspiracy  against  Madame  Durocher  and  others.  It  also  might  have  been  partly 
caused  by  the  results  of  my  independent  investigation  of  that  "evidence",  which  I  provided  to  Mr. 
Gianotti  and  his  associates.  That  is  not  important.  The  point  is  that  they  apparently  have  shifted 
their  focus  to  a  theory  of  the  case  involving,  inter  alia,  one  or  more  police  officials  and  the 
deputy  director  of  the  Palace  security  office. 

This  current  line  of  investigative  effort  raises  two  very  serious  issues;  one  procedural 
and  one  substantive. 

(2)  The  procedural  issue  arises  because  there  was  a  clear  understanding  between  the 
U.S.  Embassy  (specifically  the  DCM,  Vicky  Huddleston)  and  the  Aristide  government: 

•  The  FBI  would  not  seek  to  interview  Government  of  Haiti  ("GOH")  officers  or 
officials  without  coordinating  the  interview  with  the  Haitian  police  and  Ministry 
of  Justice  and, 

•  in  any  event,  the  FBI  would  not  do  so  until  they  had  resolved  the  issue  of  who 
else  would  be  present  at  such  interviews. 
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The  Bureau  is  there  at  the  invitation  of  the  GOH  and  is  supposedly  providing  assistance  to  that 
government.  The  GOH  made  clear  that  they  wanted  such  interviews  to  be  conducted  jointly  with 
a  representative  of  their  investigative  effort  and,  where  appropriate  or  necessary,  with  a 
government  supplied  translator  and  the  opportunity  for  the  interviewee  to  have  a  defense  attorney 
present  if  he  wanted  one  (as  would  be  insisted  upon  under  Justice  Department  procedures  for  an 
investigation  conducted  in  the  U.S.). 

In  April,  when  this  issue  could  not  be  resolved,  I  was  personally  informed  by  Ms. 
Huddleston,  on  behalf  of  the  Bureau,  that  the  Bureau  would  do  its  investigation  without  seeking 
such  interviews  until  this  matter  could  be  resolved.  Nevertheless,  1  was  informed  yesterday  that 
the  head  of  the  Interim  Police  Security  Force  (IPSF),  Danny  Toussaint,  hail  ecenlly  learned  from 
several  police  officers  that  they  had  already  been  interviewed  by  the  FBI,  without  any  such 
coordination,  without  any  representative  of  the  GOH  present,  and  without  a  private  attorney  -- 
even  though  at  least  one  of  them,  reportedly,  was  directly  accused  by  the  FBI  interviewers  of 
having  participated  in  the  assassinations. 

(3)  The  Embassy  now  claims  that  this  agreement  only  extended  to  GOH  Cabinet  or 
sub-cabinet  positions.  That  is  inaccurate.  While  those  were  the  only  interview  subjects  under 
request  at  the  time,  the  general  consensus  of  the  GOH  regarding  coordinated  interviews  applied 
to  other  officials  or  officers,  and  this  was  made  clear  to  Ms.  Huddleston  and  Ambassador  Swing, 
as  well  as  to  Bureau  representatives  in  Port-au-Prince. 

Similarly,  current  Embassy  misapprehension  is  that  IPSF  Commander-in-Chief 
Toussaint  had  authorized  the  FBI  to  interview  any  officers  in  the  IPSF,  without  further 
communication  or  coordination  with  his  office,  and  without  regard  to  whether  GOH  investigators 
of  slayings  would  be  present.  In  fact.  Commander  Toussaint  gave  no  such  authorization  and  was 
shocked  to  learn  that  Lieutenant  Lubin  and  others  had  been  interviewed  without  his  knowledge 
or  participation. 

(4)  Let  me  make  very  clear  for  the  record  that,  if  the  Bureau,  using  its 
outstanding  investigative  capabilities,  has  developed  a  "smoking  gun",  or  very  probative 
evidence  (as  distinct  from  the  matter  discussed  in  point  4  infra),  that  IPSF  lieutenant  Lubin 
or  anyone  else  was  involved  in  the  slayings,  then  as  far  as  the  GOH  is  concerned,  the 
investigation  should  go  forward  vigorously  and,  if  warranted,  result  in  prosecution. 

(5)  But,  on  the  substantive  level,  I  have  some  reason  to  question  what  seems  to  be 
the  primary  evidentiary  basis  for  this  line  of  pursuit.  According  to  the  IPSF,  the  Bureau 
investigators  who  covertly  questioned  a  Lieutenant  Lubin  not  only  accused  him  of  complicity  in 
the  slaying  of  Madame  Durocher  and  her  companion  in  the  vehicle,  but  also  claimed  that  he 
acted  in  concert  with  one  Joseph  Medar,  the  deputy  chief  of  the  National  Palace  special  security 
operations  (roughly  equivalent  to  the  White  House  unit  of  the  Secret  Service  Protection  Division). 
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Reportedly,  the  FBI  interviewers  further  suggested  that  one  very  implicating  circumstance  was 
the  very  sharp  increase  in  radio  traffic  on  the  day  of  the  assassination  between  Lieutenant  Lubin 
and  Medar. 

The  Bureau  apparently  indicated,  either  to  Lieutenant  Lubin  or  subsequently  to  others 
in  the  GOH,  that  the  U.S.  also  had  deciphered  the  "code  names"  used  by  GOH  officials  on  those 
intercepted  channels.  Finally,  I  understand  that,  in  questioning  Mr.  Lubin,  the  FBI  observed  that 
those  intercepted  transmissions  not  only  had  become  voluminous  in  the  hours  before  the 
assassination,  but  also  had  suspiciously  referred  to  tracking  down  a  particular  automobile  moving 
around  the  city  of  Port-au-Prince. 

(6)  So  far,  so  good.  One  of  the  points  I  have  been  stressing  to  Bureau  officials  and 
others  in  the  U.S.  Government  is  that,  if  the  FBI  investigation  were  to  be  taken  seriously,  it 
would  have  to  include  full  access  to  a  review  of  U.S.  NSA,  DEA,  DOD  and  CIA  communication 
intercepts  for  a  month  of  two  prior  to  the  assassination,  running  the  names  of  Madame  Durocher, 
her  husband,  Mr.  Bertin,  her  slain  companion.  Junior  Baillergeau,  and  the  major  Haitian  drug 
dealer.  Huge  "Ti"  Paris  (whose  owned  the  car  in  which  Baillergeau  and  Durocher  were  killed), 
through  the  computerized  COMINT  "take"  of  those  intercepts. 

The  problem  here  is  that  there  is  another  explanation  for  the  large  volume  of  radio 
traffic  between  Mr.  Medar's  office  and  various  officers  of  the  intelligence  division  of  the  IPSF 
or  Ministry  of  the  Interior,  who  were  traveling  about  the  city,  on  the  day  of  the  assassination,  and 
even  for  repeated  references  to  tracking  a  particular  automobile. 

(7)  It  happens  that,  sometime  in  the  late  morning  of  March  28,  the  day  of  the 
assassination,  Mr.  Medar,  in  his  capacity  as  Palace  deputy  security  chief,  received  a  visit  from 
two  members  of  the  U.S.  security/intelligence  forces  then  in  Haiti.  One,  I  believe,  was  with  the 
Secret  Service  advance  detail  for  President  Clinton's  impending  visit.  The  other,  I  believe,  was 
with  a  more  permanent  security/intelligence  office  in  Port-au-Prince,  but  I'm  nor  sure  which 
agency  or  unit.  The  visitors  reported  that  U.S.  intelligence  had  recently  learned  that  a 
Mr.  Chamblains,  the  deputy  head  of  FRAPH  under  Emmanuel  Toto  Constant,  had  returned  to 
Port-au-Prince.  The  visitors  further  indicated  that  the  U.S.  knew  the  particular  make  or  model 
of  the  car,  and  possibly  even  a  license  plate,  which  information  the  U.S.  representative  proceeded 
to  give  to  Mr.  Medar.  Finally,  the  visitors  indicated  that  the  U.S.  regarded  the  retum  of 
Chamblains  (thought  to  be  more  of  a  violent  thug  type  than  Constant,  himself)  to  be  a  very 
serious  security  threat  -  presumably  not  only  to  President  Aristide,  but  also  potentially  to 
President  Clinton  or  members  of  his  entourage  who  were  about  to  arrive  in  Port-au-Prince  a  few 
days  later. 

(8)  In  the  presence  of  these  U.S.  visitors,  Medar  tried  to  alert  Mr.  Toussaint  by 
phone  but  as  unable  to  get  through,  so  he  contacted  him  on  the  radio  to  repeat  the  essence  of  the 
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warning  he  had  just  been  given  by  the  U.S.  representatives.  At  that  point,  Toussaint  sent  out 
radio  alerts  to  key  members  of  the  IPSF  to  look  for  the  car  in  question.  Obviously,  such  an  alert 
would  also  have  precipitated  a  substantial  step-up  in  subsequent  communications  traffic  among 
Mr.  Medar,  IPSF  Headquarters  and  GOH  intelligence  or  security  agents  in  the  field.  It  should 
be  equally  clear  that  such  communication  could  involve  substantial  references  to  hunting  down 
a  particular  automobile. 

(9)  Just  to  close  the  loop,  the  following  scenario  is  not  implausible.  First,  assume 
the  frustration  of  Bureau  agents,  operating  in  terra  incognita  and  unable  to  find  a  strong  trail  to 
the  actual  killers.  Second,  assume  the  eagerness  of  some  young  Haitian  translator  working  for 
the  U.S.  DOD,  or  pwssibly  a  Creole-speaking  American  COMINT  officer  or  non-commissioned 
soldier,  listening  for  hours  to  reams  of  intercepts,  and  straining  to  hear  anything  relevant.  The 
latter  comes  across  a  bunch  of  radio  messages  couched  partly  in  some  Creole  code,  but  clearly 
referencing  the  location  of  an  automobile.  This  is  provided  to  Bureau  agents  who  seize  upon  it, 
in  good  faith,  as  a  significant  lead  and  proceed  to  question  those  persons  on  the  tape  whose  code 
names  have  been  previously  identified  for  them  by  U.S.  intelligence  analysts. 

The  question,  of  course,  is  whether  the  FBI  agents  have  been  made  aware  of  the 
above-mentioned  visit  to  Medar  the  same  morning.  The  odds  of  that  are  very  slim,  indeed. 
Moreover,  it  is  even  possible  that,  unintentionally  or  otherwise,  any  specific  reference  to  a  license 
plate  in  the  intercepted  radio  broadcasts  conceming  an  automobile,  were  omitted  from  the 
information  passed  on  to  the  Bureau.  In  that  case,  a  major  discrepancy  between  the  license 
number  on  Chamblains'  car,  provided  by  the  U.S.  to  Medar,  on  the  one  hand,  and  the  license 
number  on  Baillergeau's  car  in  which  he  and  Madame  Durocher  were  riding,  on  the  other  hand, 
would  go  unnoticed  by  the  Bureau. 

SUMMARY 

The  bottom  line  is  this: 

•  Mr.  Gianotti  should  confer  immediately  with  the  Prime  Minister's  office  or  the 
Minister  of  Justice  regarding  the  attempted  practice  of  interviewing  Haitian 
officers  and  officials  without  a  GOH  presence,  as  well  as  respect  for  the 
subject's  right  to  counsel. 

•  Appropriate  Bureau  officials  in  Washington  should  make  sure  that,  to  the  extent 
suspicion  of  or  accusation  against  Lieutenant  Lubin  and  others  is  substantially 
based  on  the  above-mentioned  intercepts,  that  Mr.  Gianotti  and  his  colleagues 
are  fully  aware  of  the  alternative  explanation  for  a  major  volume  increase  in 
radio  communication  and  for  any  reference  to  a  targeted  automobile,  on  the  day 
of  the  assassination. 
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The  other  thrust  of  my  earlier  communication  continues,  namely,  the  importance  for  any  serious 
investigation  of: 

•  a  broad  review  of  U.S.  COMINT  intercepts; 

•  a  review  of  FBI  Intelligence  Division  and  U.S.  Intelligence  Community  files  on 
the  Moises,  Claude  Douge,  Mr.  and  Mrs.  Bertin  and  Mr.  Baillergeau  and  Huge 
"Ti"  Paris; 

•  a  full  understanding  of  the  relevant  narcotics  operation  and  Right-Wing  rivalries 
that  are  essential  background  of  this  case,  and 

•  the  alternative  explanation  of  the  so-called  "evidence"  against  Minister 
Beaubrun. 

These  all  call  for  a  more  cooperative  relationship  by  the  Bureau  with  myself  and  other  designated 
representatives  of  the  government  of  Haiti.- 


BVW/ice 


-  Those  of  us  participating  in  the  GOH's  investigation  of  the  same  events  have  made  clear  from  the 

outset  our  wilhngness  and  desire  lo  coordinale  efforts  and  to  exchange  information  we  uncover  with  the  FBI  agents 
working  the  case.  We  have  provided  them  with  extensive  information  on  several  occasions.  On  the  other  hand,  my 
requests  to  interview  several  U.S.  personnel  (such  as  Special  Forces  Sergeant  Ms.  Rosario,  to  whom  Douge  initially 
confided  revelation)  have  thus  far  been  denied  by  the  State  Department.  Yet  those  persons  manifestly  possess  highly 
relevant  information  regarding  the  circumstances  under  which: 

•  Mr.  Douge  disclosed  the  alleged  conspiracy  lo  his  U.S.  Army  handlers:  and 

•  Special  Forces  and  other  U.S.  interrogators  intensively  sought  to  "obtain  corroboration"  of 
Douge's  story  from  the  other  four  arrestees  al  Camp  Dragon  a  week  before  the  FBI  team  arrived 
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June  16,  1995 


Mr.  Burton  V.  Wides,  Esq. 
'  Arent  Fox  Kinter  Plotkin  f,   Kahn 
1050  Connecticut  Avenue,  N.W. 
Washington,  D.C.   20036-5339 

Dear  Mr.  Wides: 

Thank  you  for  writing  me  to  express  your  concerns  about  the 
current  Federal  Bureau  of  Investigation's  (FBI)  inquiry  into  the 
murder  of  Madam  Durocher  Bertin  in  Haiti. 

As  you  are  .aware,  it  is  impossible  for  me  to  comment  on  the 
nature  of  the  evidence  collected  or  the  course  of  the  inquiry. 
However,  I  have  forwarded  a  copy  of  your  letter  to  the  FBI  for 
their  consideration. 

If  you  have  any  more  information  regarding  the 
investigation,  I  encourage  you  to  contact  the  FBI  directly. 


Thank  you  for  writing. 

Sincerely,    „ 


Mark  M  Richard 

Deputy  Assistant  Attorney  General 
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Federal  Bureau  of  Investigation 


In  Keply,  Pluse  Refer 
FikNo. 


Industrial  Park,  Haiti 
June  25  3  095 


Jean -Joseph  Exume 
Minister  of  Justice 
Government  of  Haiti 
Avenue  Charles  Summer 
Port-au-Prince,  Haiti 

Dear  Minister  Exume: 

Following  is  a  list  of  individuals  the  Federal  Bureau 
of  Investigation  (FBI)  intends  to  interview  in  the  immediate 
future  as  part  of  its  ongoing  investigation  of  the  assassination 
of  Mireille  Durocher  Bertin  and  Eugene  Baillergeau,  Jr.,  on 
3/28/95. 


A.   From  the  IPSF: 


^ 


B.   From  the  National  Palace: 

Ma  j  .  Joseph  t<^ard__ 
"  Cgt '.    R  i  c  h  a  r  d  gp  1  omon 
Col.i_JPierrel2nerubin  II 
Lt .  Col .  Jean  Marie  C^estin 

All  appointments  will  be  made  by  interviewing  agents 
with  Ma j .  James  Jean-Baptiste  for  IPSF  personnel  and  with  Me. 
Francois  Dormevil  for  those  working  at  the  palace,  as  previously 
agreed  upon.   Thank  you  for  your  cooperation  in  this  matter. 


Sincerely, 


Lvi^, 


Ricl^^aJ.  Giannotti  \V/  -^ 
Supervisory  Special  Agent 
Federal  Bureau  of  Investigation 


APPROVED: 


A^TS" 


^f??^ 
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1050  Conncoicui  Avtrnit.  NW 
Vuhi^on.  DC  20036-5339 


Burton  V  Wides 
Tel  202/857-6035 
Fu  202/857-6395 


June  26,  1995 


The  Honorable  Louis  H.  Freeh 

Director 

Federal  Bureau  of  Investigation 

J.  Edgar  Hoover  Building 

Ninth  Street  &  Pennsylvania  Avenue 

Washington,  D.C. 

Dear  Director  Freeh: 

I  regret  having  to  bother  you  at  this  time,  but  the  Bureau  officials 
handling  this  matter  have  indicated  there  is  no  point  in  further  communications  about 
it  at  their  level.  Therefore,  given  the  importance  and  urgency  of  the  issue,  I  had  no 
alternative  but  to  contact  you  directly. 

Our  firm,  and  particularly  myself,  have  acted  as  legal  counsel  for  the 
Constitutional  Government  of  Haiti  ("GOH")  on  a  variety  of  matters  since  1992.  In 
this  capacity,  I  was  asked  by  the  GOH  to  assist  the  Ministry  of  Justice  in  the 
Government's  investigation  of  the  murders  of  Madam  Duroucher  Bertin  and  Juneau 
Baillergeau.-  Because  the  GOH  had  asked  President  Clinton  for  assistance  in  this 
investigation  from  the  Bureau,  I  was  instructed  to  conduct  my  work  cooperatively 
with  the  Bureau.  I  hope  you  will  agree  that  the  record  summarized  below  makes 
clear  I  have  tried  to  do  so  to  the  fullest  extent  possible. 

Nevertheless,  Assistant  Director  Esposito  told  me  on  Friday  afternoon  in 
a  telephone  conversation  that:  (1)  because  of  the  GOH's  desire  to  have  me  sit  in  on 
the  Bureau's  requested  interview  of  Major  Medar,  Deputy  Chief  of  the  GOH  Palace 
Security  Guard,  and  (2)  because  of  my  other  investigative  efforts: 

•  I  was  "obstructing  the  FBI  investigation"; 

•  There  was  "no  need  for  the  FBI  to  continue  its  effort";  and 

•  He  was  pulling  the  unit  out  of  Haiti. 


— '  Mr.  Esposiio  said  thai  ihe  Bureau  did  noi  know  whom  I  represenied  in  ihis  matter.   That  is  puzzling 

since  the  Bureau  unit  in  Haiti  is  aware  that  1  provided  the  MNF  on  May  19  with  an  official  written  statement  of  my 
role.    It  was  requested  by  the  US.  a,*;  a  condition  of  my  interviewing  several  pnsoners     A  copy  is  enclosed 


Arent  Fox  Kintner  Plotkin  &  Kahn    •    Washington,  DC 

Ntw  York.  NY  •  Vienna,  VA  •  Beiheada.  NID  •  Budapesi,  Hungary  •  Jeddah.  Kingdom  of  Saudi  Arabia 
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That  threat  is  my  reason  for  contacting  you  on  an  urgent  basis. 

There  are  two  very  distinct  issues  involved  here.  Let  me  first  address  the 
question  of  the  GOH's  position  that  a  member  or  a  representative  of  the  GOH  should 
sit  in  on  the  interviews  of  GOH  officials.  On  this  point,  I  have  merely  been  the 
messenger,  not  the  source  of  the  message.  TTiis  position  had  been  formulated  by  the 
GOH  prior  to  my  first  involvement  in  this  matter.  I  did  sit  in  on  an  early  meeting 
with  U.S.  Embassy  officials,  who  were  attempting  to  negotiate  the  issue  with 
President  Aristide's  chief  of  staff  in  early  April.   At  that  time: 

•  I  assured  GOH  officials  that  it  was  long-standing  general  Bureau 
policy  either  not  to  interview  persons  with  third  parties  present,  or, 
in  some  circumstances  to  do  so  only  with  their  personal  attorney 
present. 

•  I  also  sought  to  explore,  in  good  faith,  potential  compromises  under 
which  the  concerns  of  the  Haitian  government  could  be  met,  while 
the  Bureau  was  able  to  maintain  its  policy  of  no  other  parties  being 
present  during  the  interview.  I  expressly  discussed  these  with  U.S. 
Embassy  officials,  as  well  as  the  GOH,  but  the  suggestions  did  not 
prove  satisfactory  solutions  to  the  problem. 

•  I  did  point  out  lo  Embassy  officials,  and  subsequently  Bureau 
officials,  that  the  FBI  has  made  exceptions  to  this  general  policy  in 
various  special  circumstances. 

The  point  is  that  this,  too  is  an  exceptional  situation  in  which  the  Bureau 
has  been  asked  to  assist  a  separate  sovereign  country's  investigation  of  a  crime 
outside  of  its  jurisdiction.  It  was  understood  by  the  GOH  that  the  Bureau  would  be 
conducting  the  investigation  to  assist  the  GOH's  inquiry.  In  part,  this  is  because 
there  are  many  facets  of  the  case  which  involve  background  and  circumstances  of 
which  the  Bureau  is  unlikely  to  be  aware,  and  which  the  GOH  can  provide,  in  order 
to  ensure  that  the  Bureau  has  the  fullest  possible  understanding  of  the  significance 
of  information,  leads  or  theories  of  the  case  that  its  investigation  develops. 

This  issue  has  remained  unresolved  for  some  time.  Last  Friday,  I  was 
simply  calling  Mr.  Esposito  to  pass  on  the  request  from  the  GOH,  that  I  sit  in  on  the 
interview  of  Major  Medar.  I  have  had  great  difficulty  in  contacting  the  Bureau 
through  the  U.S.  military  security  phone  system  and  I  am  going  to  be  in  Haiti  only 
for  the  first  three  days  of  next  week.  Hence,  I  was  trying  to  ensure  that,  if  mutually 
satisfactory  arrangements  of  some  sort  could  be  worked  out,  the  Bureau  would 
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interview  Major  Medar  as  soon  as  possible.  I  would  be  more  than  happy  to  have  the 
final  decision  on  any  such  arrangements  be  worked  out  through  direct  discussions 
between  the  Embassy  and  the  GOH. 

As  far  as  resolving  differences  between  the  Bureau  and  the  GOH  on  this 
procedural  matter,  obviously  the  U.S.  Government  will  determine  its  position,  and 
that  is  not  a  matter  for  input  from  the  GOH.  However,  I  would  like  to  make  a  very 
personal  observation,  speaking  for  myself  and  not  as  a  representative  of  the  GOH. 
I  hope  that  the  Bureau  will  consult  with  the  Attorney  General,  the  Secretary  of  State 
and  the  National  Security  Council  before  any  precipitous  termination  of  the  mission 
in  Haiti. ^ 

The  second  issue  is  the  broader  question  that  Mr.  Esposito  raised,  namely 
that  my  efforts  to  assist  the  GOH's  investigation  of  these  assassinations  has  somehow 
"obstructed"  the  FBI's  role  in  that  inquiry.  That  suggestion  is  both  unfounded  and 
unwarranted. 

To  the  contrary,  I  have  sought  repeatedly  to  cooperate  with  the  Bureau 
in  whatever  way  possible,  and  to  provide  information  I  discovered  to  the  Bureau,  in 
a  very  timely  manner.  For  example,  during  my  first  trip  to  Haiti  on  this  matter.  I 
tried  repeatedly  to  provide  Mr.  Gianotti's  unit  with  information  I  had  developed. 
Being  unsuccessful  down  there,  1  obtained  an  interview  of  myself  by  Messrs.  Wylie 
and  Hulon  as  soon  as  I  returned,  in  order  to  relay  this  information.  On  a  subsequent 
visits  to  Haiti,  1  again  tried  to  share  relevant  information  with  Bureau  agents  there. 
I  provided  additional  information  that  I  had  obtained  to  Mr.  Gianotti  and  General 
Hill,  the  Deputy  Commander  of  the  MNP.  I  also  have  suggested  a  variety  of  specific 
intelligence  file  searches  essential  to  a  full  investigation  of  the  matter,  including  the 
HUMINT  and  COMINT  files  of  various  U.S.  agencies. 

Most  recently,  I  sought  to  provide  important  contextual  information  about 
the  basis  for  the  accusations  which  Bureau  agents  had  recently  made  to  a  Haitian 
police  lieutenant  whom  they  were  interviewing,  about  himself  and  Major  Medar. 


-  I  include  the  While  House  in  this  thought,  even  though  I  spent  a  considerable  pan  of  my  fifteen  years 

as  a  staff  counsel  in  the  Senate  working  to  establish  the  FBI  Director's  independence  from  the  WTiilc  House  and  from 
political  interference  with  its  investigations  from  any  source  whatsoever  This  included  helping  to  draft  the  statute 
which  provides  tenure  for  the  Director.  In  this  case,  where  the  Bureau's  assistance  is  being  provided  lo  promote  the 
national  security  and  foreign  policy  objectives  of  the  US.  I  would  think  that  the  implications  of  such  an  action 
deserve  review  at  the  highest  levels  of  our  government 
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I  would  be  more  than  happy  to  discuss  any  of  the  issues  raised  in  this 
letter  with  you,  with  a  member  of  your  immediate  staff,  with  the  General  Counsel's 
office,  or  with  Mr.  Esposito.  But  I  thought  that  the  matter  should  initially  be  brought 
to  your  attention  at  this  time. 

Once  again,  on  behalf  of  the  Government  and  the  people  of  Haiti,  let  me 
express  sincere  appreciation  for  the  long  hours  of  dogged  investigation  that  I  know 
the  members  of  this  unit  have  put  in  -  in  a  situation  foreign  to  them  and  under 
hardship  living  conditions  —  in  order  to  assist  this  fledgling  democracy  of  Haiti  to 
continue  to  make  its  way  through  a  gauntlet  of  difficulties  and  prevent  a  return  to  the 
long  nightmare  of  violence,   vengeance,  and  terror. 

Thank  you  for  your  attention  to  this  matter. 

Respectfully  yours. 


"9^  k  loiJk, 


Burton  V.  Wides 


BVW/ice 
Enclosure 
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PM/SM/sd/734 


Port-au-Prince,  May  19,  1995 


TO  WHOM  IT  MAY  CONCERN, 


Mr.  Burton-  Victor  WIDES  is  officially  assisting  the  Government  of  Haiti's 
investigation  of  the  Durocher  Bertin  case. 


He  is  authorized  to  interview  any  prisoner  being  held  in  jail  by  the  US  or  the 
Government  of  Haiti  in  connection  with  this  matter.  /  / 


Smarck  MICHEL 
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WASHINGTON  SQUARE 
I080  CONNECTlCXrr  AVENUE,  N.W. 
-WASBINOTON,  O.C.  8003e-S33S 


June  26.  1995 


The  Honorable  Louis  H.  Freeh 

Director 

Federal  Bureau  of  Investigation 

J.  Edgar  Hoover  Building 

Ninth  Street  &  Pennsylvania  Avenue 

Washington,  D.C. 

Dear  Director  Freeh: 

I  am  writing  this  second  letter  in  my  personal  capacity  to 
amplify  on  my  reaction  to  Mr.  Esposito's  accusation  that  I  have  been 
"obstructing"  the  FBI  investigation.  I  wish  to  include  personal  references 
that  would  needlessly  distract  from  the  important  questions  of  policy  and 
international  relations  presented  in  my  main  letter. 

I  resent  and  find  personally  repugnant  the  suggestion  that  I 
would  obstruct  an  FBI  investigation  of  any  kind:  whether  a  background, 
criminal,  or  counterintelligence  investigation  or  an  investigation  such  as 
this,  undertaken  outside  of  the  Bureau's  law  enforcement  jurisdiction  as  an 
accommodation  to  the  government  of  a  friendly  country.  From  the 
Watergate  investigation  to  the  post  mortem  counterintelligence  inquiry  in 
the  matter  of  Nicholas  Shadrin,  to  the  investigation  of  Labor  Secretary 
Donovan,  to  numerous  investigations  of  federal  judgeships,  U.S.  Attorney 
or  U.S.  Marshall  nominees,  I  have  worked  assiduously  to  prevent 
obstruction  of  FBI  investigations  from  any  source  --  whether  the  White 
House,  the  Congress,  the  Justice  Department,  other  federal  agencies,  or 
outside  persons. 

Several  Justices  of  the  U.S.  Supreme  Court  and  Judges  of  the 
U.S.  Courts  of  Appeals;  former  senior  officials  of  the  Bureau;  former  U.S. 
Attorneys  General,  and  other  senior  officials  of  the  Justice  Department, 
including  former  heads  of  the  Criminal  Division;  former  Directors  of 
Central  Intelligence  and  U.S.  Senators  from  both  parties  can  assure  you 
that  I  would  never  knowingly  obstruct  an  FBI  investigation. 
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So  would  others  whom  I  believe  know  you  personally,  such  as 
former  Deputy  Attorney  Genera]  Phillip  Heyman,  former  U.S.  District 
Judge  Herbert  Stem  and  former  Washington.  D.C.  U.S.  Attorneys  Earl 
Silbert  and  Joseph  DiGenova. 

What  is  particularly  upsetting,  is  that  I  have  repeatedly  sought 
to  cooperate  with  the  FBI  mission  in  Haiti  and  to  provide  whatever 
assistance  I  could,  even  on  a  totally  unilateral  basis,  i.e.,  acknowledging 
the  Bureau's  apparent  policy  that  no  substantive  information  concerning 
the  ongoing  results  of  its  investigation  would  be  shared  with  members  or 
representatives  of  the  Haitian  Government,  in  order  to  avoid 
"contamination"  of  the  inquiry.  I  have  repeatedly  provided  the  information 
I  have  obtained  to  your  representatives,  both  in  Haiti  and  in  Washington, 
on  an  ongoing  basis.  -  This  has  included  giving  numerous  specific  factual 
leads  clearly  relevant  either  to  allegations  or  to  what  the  U.S.  Govemment 
considers  "evidence"  in  the  case  (according  to  published  reports  and  early 
communications  from  the  MNF  commander  to  the  GOH).  I  have  also 
provided  historical  and  current  context  about  persons,  political  dynamics 
and  narcotics  traffic  in  Haiti  that  would  assist  the  Bureau  to  understand  the 
implications  of  what  they  find  or  what  they  are  told  by  other  official  and 
unofficial  sources. 

At  the  same  time,  I  have  repeatedly  emphasized,  orally  and  in 
writing,  to  both  the  GOH  and  senior  U.S.  Govemment  officials,  that  I  have 
the  highest  regard  for  the  dedication,  sophistication  and  expertise  of 
Bureau  investigating  agents  and  case  supervisors.  I  also  acknowledged  to 
Mr.  Hulon  and  to  members  of  Mr.  Gianotli's  unit  that  I  knew  they  were 
doing  the  very  best  they  could  under  difficult  circumstances.  In  this 
peculiar  situation,  however,  the  Bureau  is  heavily  dependent  on  other 
sources  for  background  context  and  knowledge  about  the  individuals  who 
become  the  subject  of  investigation  in  this  case.  After  all,  this  is  not 
exactly  like  the  Bureau's  going  in  to  investigate  a  mob  murder  or  drug 
case  in  Newark  or  Buffalo,  where  they  are  intimately  fanuliar  with  most 
of  the  relevant  players  and  background  dynamics. 

In  short,  there  is  a  legitimate  concern  that  the  investigating  unit 
might  be  unaware  of  some  important  background,  or  might  not  come 
across  information  that  has  been  provided  to  representatives  of  the  GOH. 
If  my  direct  and  open  efforts  to  help  provide  that  context,  and  also  to 
provide  specific  leads  and  information,  is  considered  "obstructing  the 
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investigation",  then  we  are  back  in  an  Orwellian  world  of  defensive  f  ^*^ 

"Bureauspeak."  that  I  would  have  hoped  we  had  lone  left  behind.  i    mci 

Therefore,  I  would  prefer  to  think  that  Mr.  Esposito's  comment  i  •  O 

was  made  in  the  heat  of  the  moment  because  of  his  frustration  with  the  .  )  ©  O 

Haitian  Government's  position  with  regard  to  interviews  -  a  position  I  was  )  ^  O  J 

merely  trying  to  relay  to  him  in  a  timely  fashion.    I  also  suspect  that  it  L^^i^, 

may  partly  relate  to  an  earlier  memorandum  which  I  sent  him  about  Major 
Medar.  In  case  you  have  not  seen  that  memorandum,  I  am  taking  the 
liberty  of  enclosing  a  copy. 

If  there  are  other  reasons  why  the  U.S.  Government  would 
prefer  to  terminate  the  Bureau's  involvement  in  this  investigation,  that  is 
quite  another  matter.,  I  hope  they  would  be  discussed  as  candidly  as 
possible  with  the  Government  of  Haiti,  through  some  channel,  instead  of 
my  efforts  to  provide  potentially  useful  information  to  the  bureau,  or  the 
issue  of  interview  participation,  being  used  as  a  pretext  for  such  a  pullout  - 
-  and  for  subsequent  leaked  stories  that  the  GOH  did  not  want  to  cooperate 
and  (by  implication)  has  something  to  hide. 

Once  again,  stieaking  solely  in  mv  personal  capacity,  and  not 
as  a  representative  of  the  Government  of  Haiti,  I  would  hate  to  see  the 
Bureau  be  blind  sided  by  persons  with  other  agendas,  or  have  the  Bureau's 
stature  and  reputation  for  a  political  independence,  developed  under 
Directors  Webster  and  Sessions,  and  yourself,  become  embroiled  in  a  new 
round  of  any  such  inaccurate,  and  very  harmful  leaks  or  statements 
undermining  the  Constitutional  Government  of  Haiti. 

Sincerely,  i  •  O  < 

)0    } 


-i^,^d^V.lV^Jk 


Burton  V.  Wides 


BVW/ice 
Enclosures 
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In  Reply.  Please  Refer      id 

Fac  No. 


U.S.  Department  of  Justice 
Federal  Bureau  of  Investigation 


Industrial  Park,  Haiti 
June  28,  1995 


Jean -Joseph  Exume 
Minister  of  Justice 
Government  of  Haiti 
Avenue  Charles  S'lmmer 
Port -Au- Prince,  Haxti 

Dear  Minister  Exunie: 

Following  is  a  list  of  individuals  the  Federal  Bureau 
of  Investigation  (FBI)  intends  to  interview  in  the  immediate 
future  as  part  of  its  ongoing  investigation  of  the  assassination 
of  Mireille  Durocher  Bertin  and  Eugene  Baillergeau,  Jr.,  on 
3/28/95. 

A.  From  the  IPSF: 

Maj  .  Dany  Toussain^ 
Capt  Mendes . .Le sly  I'e t i on 
Lt .  Youri  Latortue 
Lt .  Mignard  Jean-Pierre 
Lt .  Ruquins  flmdre 
Sgt .  Fabien<^ucien 
Joel  jfean/GTMO) 
Lesljg~^ginton  (GTMO) 

B.  From  the  National  Palace: 

Maj .  Joseph  Medard 

Cpt.  Richard  Salomon 

Col.  Pierre  Cherubin  II 

Lt.  Col.  Jean  Marie  Celestin 

In  addition  to  the  interviews  stated  above,  the 
following  officers  have  agreed  to  take  a  polygraph  examination  as 
indicated  below: 


Lt.  Pierre-Onil  Lubin  7/4/95 
Lt.  Richard  Cadet  7/5/95 
Lt.  Raynald  St.  Pierre     7/6/95 


1000  HRS 
1000  HRS 


The  Polygraph  examinations  will  be  conqucte 
Light  Industrial  Couplex  (LIC) . 


Jbi  1  3  i:.j5 
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All  appointments  will  be  made  by  interviewing  agents 
with  Ma j .  James  Jean-Baptiste  for  IPSF  personnel  and  with  Me. 
Francois  Dormevil  for  those  working  at  the  palace.   Thank  you  for 
your  cooperation  in  this  matter. 

Sincerely, 


Richar^  J.  Giannotti 
Supervisory  Special  Agent 
Federal  Bureau  of  Investigation 


APPROVED : 
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Memorandum 


To      Seth  Waxman  d«k:   2/6/96 

Associate  Deputy  Attorney  General 

i^""  :   William  E.  Perry 

Deputy  Assistant  Director 

S«*J««:    HAITI 

MAJOR  CASE  #118; 
FPC  -  HOMICIDE 
OO:   MIAMI 

INFORMATION  MEMORANDUM 

FBI  files  in  the  Miami  Field  Office  and  at  FBIHQ  were 
searched  for  all  correspondence  between  U.S.  government  officials 
and  Haitian  governr  ■■•nt  officials  regarding  captioned 
investigation.   The  searches  were  conducted  pursuant  to  a  request 
by  DOJ  personnel  in  order  for  the  DOJ  to  respond  to  questions 
submitted  to  you  by  the  House  International  Relations  Committee 
(HIRC) . 

A  letter  addressed  to  Jean  Claude  Nord,  a  Haitian 
attorney  who  purported  to  represent  members  of  the  Interim  Public 
Security  Force  (IPSF)  of  interest  to  the  FBI  was  located  and 
provided  to  DOJ  personnel.   The  letter  was  dated  7/13/95,  and 
signed  by  FBI  Special  Agent  (SA)  Edwin  H.  Boldt .   SA  Boldt  made 
reference  to  receiving  a  letter  from  Mr.  Nord  dated  7/3/95.   A 
search  of  Miami  Field  Office  and  FBIHQ  files  failed  to  locate 
Nord's  letter  dated  7/3/95.   SA  Boldt  was  contacted  and  he 
advised  that  he  does  not  have  a  copy  of  Nord's  letter.   Efforts 
will  continue  in  the  Miami  Field  Office  to  locate  Nord's  letter, 
and  if  located,  the  letter  will  be  immediately  provided  to  your 
office  for  transmittal  to  the  HIRC. 

A  review  of  the  letter  written  by  SA  Boldt  dated 
7/13/95,  and  a  conversation  with  SA  Boldt  regarding  the  contents 
of  Nord's  7/3/95  letter  indicates  that  Nord's  letter  was  in 
regards  to  the  conditions  of  interviewing  his  client  and  the  use 
of  the  polygraph  examination. 
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1 1  Arent  Fox 


i  n.iO  Con 

M  ashijip..n.  DC  20030-5339 


Bunon  V.  U  ides 
Tel  202/857-6035 
Fax  202/857-6395 


July  5,  1995 


Seth  P.  Waxman,  Esq. 

Associate  Deputy  Attorney  General 

U.S.  Department  of  Justice 

10th  Street  and  Constitution  Avenue,  N.W. 

Washington,  D.C. 

Dear  Mr.  Waxman: 

Although  I  assume  from  your  remarks  tne  other  day  that  you  have  seen 
the  enclosed,  I  am  supplying  separate  copies  to  you  just  in  case  so  you  will  have  a 
bit  more  background. 

'  Your  oral  advocacy  and  titration  of  diplomatic  aplomb  and  not-so-veiled 
threats  were  very  impressive. 

I  would  like  to  meet  with  you  as  soon  as  I  return,  i.e.,  on  Thursday 
morning,  and  have  asked  my  secretary  to  try  to  schedule  an  appointment. 

Sincerely  yours. 


BVW/ice 
Enclosures 


i>AjdU^\J.\}^ 


Burton  V.  Wides 


-\rent  Fox  Kintner  Plotkin  &  Kahn    •    Washmpon.  DC 

New  York,  NY  •  Vienna,  VA  •  Bethesda.  MD  •   Budapest,  Hungan   •  Jeddah.  Kingdom  of  Saudi  Arabia 


181 


Arent  Fox 

MEMORANDUM 

TO:  William  J.  Esposito 

Assistant  Director,  FBI 
Criminal  Investigative  Division 

Attn:        Steve  Wylie 

William  Hulon 

FROM:       Burton  V.  Wides 

DATE:        June  8,  1995 

RE:  Haiti  FBI  Investigation 


This  memorandum  is  to  recapitulate  for  the  record  the  information  that  I  provided 
orally  in  my  telephone  conversation  this  afternoon  with  Mr.  William  Hulon. 

(1)  The  pBI  unit  in  Haiti  appears  to  have  shifted  the  focus  of  its  investigation.  If 
so,  this  might  be  purely  the  result  of  its  own  scrutiny  of  the  alleged  "evidence"  -  eagerly 
proffered  and  publicized  by  officials  of  the  Department  of  Defense  and  the  U.S.  Embassy  in  the 
immediate  aftermath  of  the  slayings  -  that  the  Minister  of  the  Interior  masterminded  an 
assassination  conspiracy  against  Madame  Durocher  and  others.  It  also  might  have  been  partly 
caused  by  the  results  of  my  independent  investigation  of  that  "evidence",  which  I  provided  to  Mr. 
Gianotti  and  his  associates.  That  is  not  important.  The  point  is  that  they  apparently  have  shifted 
their  focus  to  a  theory  of  the  case  involving,  inter  alia,  one  or  more  police  officials  and  the 
deputy  director  of  the  Palace  security  office. 

This  current  line  of  investigative  effort  raises  two  very  serious  issues:  one  procedural 
and  one  substantive. 

(2)  The  procedural  issue  arises  because  there  was  a  clear  understanding  between  the 
U.S.  Embassy  (specifically  the  DCM,  Vicky  Huddleston)  and  the  Aristide  government: 

•  The  FBI  would  not  seek  to  interview  Government  of  Haiti  ("GOH")  officers  or 
officials  without  coordinating  the  interview  with  the  Haitian  police  and  Ministry 
of  Justice  and, 

•  in  any  event,  the  rei  would  not  do  so  until  they  had  resolved  the  issue  of  who 
else  would  be  present  at  such  interviews. 
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The  Bureau  is  there  at  the  invitation  of  the  GOH  and  is  supposedly  providing  assistance  to  that 
government.  The  GOH  made  clear  that  they  wanted  such  interviews  to  be  conducted  jointly  with 
a  representative  of  their  investigative  effort  and,  where  appropriate  or  necessary,  with  a 
government  supplied  translator  and  the  opportunity  for  the  interviewee  to  have  a  defense  attorney 
present  if  he  wanted  one  (as  would  be  insisted  upon  under  Justice  Department  procedures  for  an 
investigation  conducted  in  the  U.S.). 

In  April,  when  this  issue  could  not  be  resolved,  I  was  personally  informed  by  Ms. 
Huddleston,  on  behalf  of  the  Bureau,  that  the  Bureau  would  do  its  investigation  without  seeking 
such  interviews  until  this  matter  could  be  resolved.  Nevertheless,  I  was  informed  yesterday  that 
the  head  of  the  Interim  Police  Security  Force  (IPSF),  Danny  Toussaint,  had  recently  leamc'  from 
several  police  officers  that  they  had  already  been  interviewed  by  the  FBI,  without  any  such 
coordination,  without  any  representative  of  the  GOH  present,  and  without  a  private  attorney  - 
even  though  at  least  one  of  them,  reportedly,  was  directly  accused  by  the  FBI  interviewers  of 
having  participated  in  the  assassinations. 

(3)  The  Embassy  now  claims  that  this  agreement  only  extended  to  GOH  Cabinet  or 
sub-cabinet  positions.'  That  is  inaccurate.  While  those  were  the  only  interview  subjects  under 
request  at  the  time,  the  general  consensus  of  the  GOH  regarding  coordinated  interviews  applied 
to  other  officials  or  officers,  and  this  was  made  clear  to  Ms.  Huddleston  and  Ambassador  Swing, 
as  well  as  to  Bureau  representatives  in  Port-au-Prince. 

Similarly,  current  Embassy  misapprehension  is  that  IPSF  Commander-in-Chief 
Toussaint  had  authorized  the  FBI  to  interview  any  officers  in  the  IPSF,  without  further 
communication  or  coordination  with  his  office,  and  without  regard  to  whether  GOH  investigators 
of  slayings  would  be  present.  In  fact.  Commander  Toussaint  gave  no  such  authorization  and  was 
shocked  to  learn  that  Lieutenant  Lubin  and  others  had  been  interviewed  without  his  knowledge 
or  participation. 

(4)  Let  me  make  very  clear  for  the  record  that,  if  the  Bureau,  using  its 
outstanding  investigative  capabilities,  has  developed  a  "smoking  gun",  or  very  probative 
evidence  (as  distinct  from  the  matter  discussed  in  pomt  4  infra),  that  IPSF  lieutenant  Lubin 
or  anyone  else  was  involved  in  the  slayings,  then  as  far  as  the  GOH  is  concerned,  the 
investigation  should  go  forward  vigorously  and,  if  warranted,  result  in  prosecution. 

(5)  But,  on  the  substantive  level,  I  have  some  reason  to  question  what  seems  to  be 
the  primary  evidentiary  basis  for  this  line  of  pursuit.  According  to  the  IPSF,  the  Bureau 
investigators  who  covertly  questioned  a  Lieutenant  Lubin  not  only  accused  him  of  complicity  in 
the  slaying  of  Madame  Durocher  and  her  companion  in  the  vehicle,  but  also  claimed  that  he 
acted  in  concert  with  one  Joseph  Medar,  the  deputy  chief  of  the  National  Palace  special  security 
operations  (roughly  equivalent  to  the  White  House  unit  of  the  Secret  Service  Protection  Division). 
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Reportedly,  the  FBI  interviewers  further  suggested  that  one  very  impUcating  circumstance  was 
the  very  sharp  increase  in  radio  traffic  on  the  day  of  the  assassination  between  Lieutenant  Lubin 
and  Medar. 

The  Bureau  apparently  indicated,  either  to  Lieutenant  Lubin  or  subsequently  to  others 
in  the  GOH,  that  the  U.S.  also  had  deciphered  the  "code  names"  used  by  GOH  officials  On  those 
intercepted  channels.  Finally,  I  understand  that,  in  questioning  Mr.  Lubin,  the  FBI  observed  that 
those  intercepted  transmissions  not  only  had  become  voluminous  in  the  hours  before  the 
assassination,  but  also  had  suspiciously  referred  to  tracking  down  a  particular  automobile  moving 
around  the  city  of  Port-au-Prince. 

(6)  So  far,  so  good.  One  of  the  points  I  have  been  stressing  to  Bureau  officials  and 
others  in  the  U.S.  Government  is  that,  if  the  FBI  investigation  were  to  be  taken  seriously,  it 
would  have  to  include  full  access  to  a  review  of  U.S.  NSA,  DEA,  DOD  and  CIA  communication 
intercepts  for  a  month  of  two  prior  to  the  assassination,  running  the  names  of  Madame  Durocher, 
her  husband,  Mr.  Bertin,  her  slain  companion.  Junior  Baillergeau,  and  the  major  Haitian  drug 
dealer.  Huge  "Ti"  Paris  (whose  owned  the  car  in  which  Baillergeau  and  Durocher  were  killed), 
through  the  computerized  COMINT  "take"  of  those  intercepts. 

The  problem  here  is  that  there  is  another  explanation  for  the  large  volume  of  radio 
traffic  between  Mr.  Medar's  office  and  various  officers  of  the  intelligence  division  of  the  IPSF 
or  Ministry  of  the  Interior,  who  were  traveling  about  the  city,  on  the  dav  of  the  assassination,  and 
even  for  repeated  references  to  tracking  a  particular  automobile. 

(7)  It  happens  that,  sometime  in  the  late  morning  of  March  28,  the  day  of  the 
assassination,  Mr.  Medar,  in  his  capacity  as  Palace  deputy  security  chief,  received  a  visit  from 
two  members  of  the  U.S.  security/intelligence  forces  then  in  Haiti.  One,  I  believe,  was  with  the 
Secret  Service  advance  detail  for  President  Clinton's  impending  visit  The  other,  I  believe,  was 
with  a  more  permanent  security/intelligence  office  in  Port-au-Prince,  but  I'm  nor  sure  which 
agency  or  unit  The  visitors  reported  that  U.S.  intelligence  had  recently  learned  that  a 
Mr.  Chamblains,  the  deputy  head  of  FRAPH  under  Emmanuel  Toto  Constant,  had  returned  to 
Port-au-Prince.  The  visitors  further  indicated  that  the  U.S.  knew  the  particular  make  or  model 
of  the  car,  and  possibly  even  a  license  plate,  which  information  the  U.S.  representative  proceeded 
to  give  to  Mr.  Medar.  Finally,  the  visitors  indicated  that  the  U.S.  regarded,  the  return  of 
Chamblains  (thought  to  be  more  of  a  violent  thug  type  than  Constant,  himselO  to  be  a  very 
serious  security  threat  —  presumably  not  only  to  President  Aristide,  but  also  potentially  to 
President  Clinton  or  members  of  his  entourage  who  were  about  to  arrive  in  Port-au-Prince  a  few 
days  later. 

(8)  In  the  presence  of  these  U.S.  visitors,  Medar  tried  to  alert  Mr.  Toussaint  by 
phone  but  was  unable  to  get  through,  so  he  contacted  him  on  the  radio  to  repeat  the  essence  of 
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the  warning  he  had  just  been  given  by  the  U.S.  representatives.  At  that  point,  Toussaint  sent  out 
radio  alerts  to  key  members  of  the  IPSF  to  look  for  the  car  in  question.  Obviously,  such  an  alert 
would  also  have  precipitated  a  substantial  step-up  in  subsequent  communications  traffic  among 
Mr.  Medar,  IPSF  Headquarters  and  GOH  intelligence  or  security  agents  in  the  field.  It  should 
b;  equally  clear  that  such  communication  could  involve  substantial  references  to  hunting  down 
a  particular  automobile. 

(9)  Just  to  close  the  loop,  the  following  scenario  is  not  implausible.  First,  assume 
the  frustration  of  Bureau  agents,  operating  in  terra  incognita  and  unable  to  find  a  strong  trail  to 
the  actual  killers.  Second,  assume  the  eagerness  of  some  young  Haitian  translator  working  for 
the  U.S.  DOD,  or  possibly  a  Creole-speaking  American  COMINT  officer  or  non-commissioned 
soldier,  listening  for  hours  to  reams  of  intercepts,  and  straining  to  hear  anything  relevant.  The 
latter  comes  across  a  bunch  of  radio  messages  couched  partly  in  some  Creole  code,  but  clearly 
referencing  the  location  of  an  automobile.  This  is  provided  to  Bureau  agents  who  seize  upon  it, 
in  good  faith,  as  a  significant  lead  and  proceed  to  question  those  persons  on  the  tape  whose  code 
names  have  been  previously  identified  for  them  by  U.S.  intelligence  analysts. 

The  question,  of  course,  is  whether  the  FBI  agents  have  been  made  aware  of  the 
above-mentioned  visit  to  Medar  the  same  morning.  The  odds  of  that  are  very  slim,  indeed. 
Moreover,  it  is  even  possible  that,  unintentionally  or  otherwise,  any  specific  reference  to  a  license 
plate  in  the  intercepted  radio  broadcasts  concerning  an  automobile,  were  omitted  from  the 
information  passed  on  to  the  Bureau.  In  that  case,  a  major  discrepancy  between  the  license 
number  on  Chamblains'  car,  provided  by  the  U.S.  to  Medar,  on  the  one  hand,  and  the  license 
number  on  Baillergeau's  car  in  which  he  and  Madame  Durocher  were  riding,  on  the  other  hand, 
would  go  unnoticed  by  the  Bureau. 

SUMMARY 

The  bottom  line  is  this: 

•  Mr.  Gianotti  should  confer  immediately  with  the  Prime  Minister's  office  or  the 
Minister  of  Justice  regarding  the  attempted  practice  of  interviewing  Haitian 
officers  and  officials  without  a  GOH  presence,  as  well  as  respect  for  the 
subject's  right  to  counsel. 

•  Appropriate  Bureau  officials  in  Washington  should  make  sure  that,  to  the  extent 
suspicion  of  or  accusation  against  Lieutenant  Lubin  and  others  is  substantially 
based  on  the  above-mentioned  intercepts,  Mr.  Gianotti  and  his  colleagues  are 
fully  aware  of  the  altemative  explanation  for  a  major  volume  increase  in  radio 
communication  and  for  any  reference  to  a  targeted  automobile,  on  the  day  of  the 
assassination. 
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The  other  thrust  of  my  earlier  communication  continues,  namely,  the  importance  for  any  serious 
investigation  of: 

•  a  broad  review  of  U.S.  COMINT  intercepts; 

•  a  review  of  FBI  Intelligence  Division  and  U.S.  Intelligence  Community  files  on 
the  Moises,  Claude  Douge,  Mr.  and  Mrs.  Bertin  and  Mr.  Baillergeau  and  Huge 
"Ti"  Paris; 

•  a  full  understanding  of  the  relevant  narcotics  operation  and  Right- Wing  rivaliies 
that  are  essential  background  of  this  case,  and 

•  the  alternative  explanation  of  the  so-called  "evidence"  against  Minister 
Beaubrun. 

These  all  call  for  a  more  cooperative  relationship  by  the  Bureau  with  myself  and  other  designated 
representatives  of  the  government  of  Haiti.- 


BVW/ice 


-  Those  of  us  participating  in  the  GOH's  investigation  of  the  same  events  have  made  clear  from  the 

outset  our  wilhngness  and  desire  to  coordinate  efforts  and  to  exchange  information  we  uncover  with  the  rai  agents 
working  the  case.  We  have  provided  them  with  extensive  information  on  several  occasions.  On  the  other  hand,  my 
requests  to  interview  several  U.S.  personnel  (such  as  Special  Forces  Sergeant  Ms.  Rosario,  to  whom  Douge  initially 
confided  revelation)  have  thus  far  been  denied  by  the  State  Department.  Yet  those  persons  manifestly  possess  highly 
relevant  information  regarding  the  circumstances  under  which: 

•  Mr.  Douge  disclosed  the  alleged  conspiracy  to  his  U.S.  Army  handlers:  and 

•  Special  Forces  and  other  U.S.  interrogators  intensively  sought  to  "obtain  corroboration"  of 
Douge's  story  from  the  other  four  arrestees  at  Camp  Dragon  a  week  before  the  FBI  team  arrived. 
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WASHINGTON   SQUARE 

1050  CONNECTICUT  AVENUE.  N.W. 

WASHINGTON,  D.C.  2OO30-533Q 


June  26,  1995 


The  Honorable  Louis  H.  Freeh 

Director 

Federal  Bureau  of  Investigation 

J.  Edgar  Hoover  Building 

Ninth  Street  &  Pennsylvania  Avenue 

Washington,  DC. 

Dear  Director  Freeh: 


I  am  writing  this  second  letter  in  my  personal  capacity  to 
amplify  on  my  reaction  to  Mr.  Esposito's  accusation  that  I  have  been 
"obstructing"  the  FBI  investigation.  I  wish  to  include  personal  references 
that  would  needlessly  distract  from  the  important  questions  of  policy  and 
international  relations  presented  in  my  main  letter. 

I  resent  and  find  personally  repugnant  the  suggestion  that  I 
would  obstruct  an  FBI  investigation  of  any  kind:  whether  a  background, 
criminal,  or  counterintelligence  investigation  or  an  investigation  such  as 
this,  undertaken  outside  of  the  Bureau's  law  enforcement  jurisdiction  as  an 
accommodation  to  the  government  of  a  friendly  country.  From  the 
Watergate  investigation  to  the  post  mortem  counterintelligence  inquiry  in 
the  matter  of  Nicholas  Sbadrin,  to  the  investigation  of  Labor  Secretary 
Donovan,  to  numerous  investigations  of  federal  judgeships,  U.S.  Attorney 
or  U.S.  Marshall  nominees,  I  have  worked  assiduously  to  prevent 
obstruction  of  FBI  investigations  from  any  source  —  whether  the  White 
House,  the  Congress,  the  Justice  Department,  other  federal  agencies,  or 
outside  persons. 

Several  Justices  of  the  U.S.  Supreme  Court  and  Judges  of  the 
U.S.  Courts  of  Appeals;  former  senior  officials  of  the  Bureau;  former  U.S. 
Attorneys  General,  and  other  senior  officials  of  the  Justice  Department, 
including  former  heads  of  the  Criminal  Division;  former  Directors  of 
Central  Intelligence  and  U.S.  Senators  from  both  parties  can  assure  you 
that  I  would  never  knowingly  obstruct  an  FBI  investigation. 
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So  would  others  whom  I  believe  know  you  f)ersonally,  such  as 
former  Deputy  Attorney  General  Phillip  Heyman,  former  U.S.  District 
Judge  Herbert  Stern  and  former  Washington,  D.C.  U.S.  Attorneys  Earl 
Silbert  and  Joseph  DiGenova. 

What  is  particularly  upsetting,  is  that  I  have  repeatedly  sought 
to  cooperate  with  the  FBI  mission  in  Haiti  and  to  provide  whatever 
assistance  I  could,  even  on  a  totally  unilateral  basis,  i.e.,  acknowledging 
the  Bureau's  apparent  policy  that  no  substantive  information  concerning 
the  ongoing  results  of  its  investigation  would  be  shared  with  members  or 
representatives  of  the  Haitian  Government,  in  order  to  avoid 
"contamination"  of  the  inquiry.  I  have  repeatedly  provided  the  information 
I  have  obtained  to  your  representatives,  both  in  Haiti  and  in  Washington, 
on  an  ongoing  basis.  This  has  included  giving  numerous  specific  factual 
leads  clearly  relevant  either  to  allegations  or  to  what  the  U.S.  Government 
considers  "evidence"  in  the  case  (according  to  published  reports  and  early 
communications  from  the  MNF  commander  to  the  GOH).  I  have  also 
provided  historical  and  current  context  about  persons,  political  dynamics 
and  narcotics  traffic  in  Haiti  that  would  assist  the  Bureau  to  understand  the 
implications  of  what  they  find  or  what  they  are  told  by  other  official  and 
unofficial  sources. 

At  the  same  time,  I  have  repeatedly  emphasized,  orally  and  in 
writing,  to  both  the  GOH  and  senior  U.S.  Government  officials,  that  I  have 
the  highest  regard  for  the  dedication,  sophistication  and  expertise  of 
Bureau  investigating  agents  and  case  supervisors.  I  also  acknowledged  to 
Mr.  Hulon  and  to  members  of  Mr.  Gianotti's  unit  that  I  knew  they  were 
doing  the  very  best  they  could  under  difficult  circumstances.  In  this 
peculiar  situation,  however,  the  Bureau  is  heavily  dependent  on  other 
sources  for  background  context  and  knowledge  about  the  individuals  who 
become  the  subject  of  investigation  in  this  case.  After  all,  this  is  not 
exactly  like  the  Bureau's  going  in  to  investigate  a  mob  murder  or  drug 
case  in  Newark  or  Buffalo,  where  they  are  intimately  familiar  with  most 
of  the  relevant  players  and  background  dynamics. 

In  short,  there  is  a  legitimate  concern  that  the  investigating  unit 
might  be  unaware  of  some  important  background,  or  might  not  come 
across  information  that  has  been  provided  to  representatives  of  the  GOH. 
If  my  direct  and  open  efforts  to  help  provide  that  context,  and  also  to 
provide  specific  leads  and  information,  is  considered  "obstructing  the 
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investigation",  then  we  are  back  in  an  Orwellian  world  of  defensive 
"Bureauspeak,"  that  I  would  have  hoped  we  had  long  left  behind. 

Therefore,  I  would  prefer  to  think  that  Mr.  Esposito's  comment 
was  made  in  the  heat  of  the  moment  because  of  his  frustration  with  the 
Haitian  Government's  position  with  regard  to  interviews  -  a  position  I  was 
merely  trying  to  relay  to  him  in  a  timely  fashion.  I  also  suspect  that  it 
may  partly  relate  to  an  earlier  memorandum  which  I  sent  him  about  Major 
Medar.  In  case  you  have  not  seen  that  memorandum,  I  am  taking  the 
liberty  of  enclosing  a  copy. 

If  there  are  other  reasons  why  the  U.S.  Government  would 
prefer  to  terminate  the  Bureau's  involvement  in  this  investigation,  that  is 
quite  another  matter.  I  hope  they  would  be  discussed  as  candidly  as 
possible  with  the  Government  of  Haiti,  through  some  channel,  instead  of 
my  efforts  to  provide  potentially  useful  information  to  the  Bureau,  or  the 
issue  of  interview  participation,  being  used  as  a  pretext  for  such  a  pullout  - 
-  and  for  subsequent  leaked  stories  that  the  GOH  did  not  want  to  cooperate 
and  (by  implication)  has  something  to  hide. 

Once  again,  speaking  solely  in  my  personal  capacity,  and  not 
as  a  representative  of  the  Government  of  Haiti,  I  would  hate  to  see  the 
Bureau  be  blind  sided  by  persons  with  other  agendas,  or  have  the  Bureau's 
stature  and  reputation  for  a  political  independence,  developed  under 
Directors  Webster  and  Sessions,  and  yourself,  become  embroiled  in  a  new 
round  of  any  such  inaccurate,  and  very  harmful  leaks  or  statements 
undermining  the  Constitutional  Government  of  Haiti. 

Sincerely, 


fii'odi^V.lO/Jk 


Burton  V.  Wides 


BVW/ice 
Enclosures 
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June  26,  1995 


The  Honorable  Louis  H.  Freeh 

Director 

Federal  Bureau  of  Investigation 

J.  Edgar  Hoover  Building 

Ninth  Street  &  Pennsylvania  Avenue 

Washington,  DC. 

Dear  l^./ector  Freeh: 

1  regret  having  to  bother  you  at  this  time,  but  the  Bureau  officials 
handling  this  matter  have  indicated  there  is  no  point  in  further  communications  about 
it  at  their  level.  Therefore,  given  the  importance  and  urgency  of  the  issue,  I  had  no 
alternative  but  to  contact  you  directly. 

Our  firm,  and  particularly  myself,  have  acted  as  legal  counsel  for  the 
Constitutional  Government  of  Haiti  ("GOH")  on  a  variety  of  matters  since  1992.  In 
this  capacity,  I  was  asked  by  the  GOH  to  assist  the  Ministry  of  Justice  in  the 
Government's  investigation  of  the  murders  of  Madam  Duroucher  Bertin  and  Juneau 
Baillergeau.-  Because  the  GOH  had  asked  President  Clinton  for  assistance  in  this 
investigation  from  the  Bureau,  I  was  instructed  to  conduct  my  work  cooperatively 
with  the  Bureau.  I  hof)e  you  will  agree  that  the  record  summarized  below  makes 
clear  I  have  tried  to  do  so  to  the  fullest  extent  possible. 

Nevertheless,  Assistant  Director  Esposito  told  me  on  Friday  afternoon  in 
a  telephone  conversation  that:  ( 1 )  because  of  the  GOH's  desire  to  have  me  sit  in  on 
the  Bureau's  requested  interview  of  Major  Medar,  Deputy  Chief  of  the  GOH  Palace 
Security  Guard,  and  (2)  because  of  my  other  investigative  efforts: 

•  I  was  "obstructing  the  FBI  investigation"; 

•  There  was  "no  need  for  the  FBI  to  continue  its  effort";  and 

•  He  was  pulling  the  unit  out  of  Haiti. 


-  Mr.  Esposilo  said  thai  the  Bureau  did  nol  know  whom  1  represented  in  this  matter.   That  is  puzzling 

since  the  Bureau  unit  in  Haiti  is  aware  that  I  provided  the  MNF  on  May  19  with  an  ofncial  written  statement  of  my 
role     It  was  requested  by  the  U.S  .  as  a  condition  of  my  interviewing  several  prisoners.    A  copy  is  enclosed. 


Arent  Fox  Kintner  Plolkin  &  Kahn    •    Vashingion  DC 

Nr»  York.  N>'  •  Vienna.  \A  •  Beibesda    NID  •  Budapr^.  Hungarv-  •  Jeddah.  Kuydom  of  Saudi  .Vabia 
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That  threat  is  my  reason  for  contacting  you  on  an  urgent  basis. 

There  are  two  very  distinct  issues  involved  here.  Let  me  first  address  the 
question  of  the  GOH's  position  that  a  member  or  a  representative  of  the  GOH  should 
sit  in  on  the  interviews  of  GOH  officials.  On  this  point,  I  have  merely  been  the 
messenger,  not  the  source  of  the  message.  This  position  had  been  formulated  by  the 
GOH  prior  to  my  first  involvement  in  this  matter.  1  did  sit  in  on  an  early  meeting 
with  U.S.  Embassy  officials,  who  were  attempting  to  negotiate  the  issue  with 
President  Aristide's  chief  of  staff  in  early  April.   At  that  time: 

•  1  r''sured  GOH  officials  that  it  was  long-standing  general  Bureau 
policy  either  not  to  interview  persons  with  third  parties  present,  or, 
in  some  circumstances  to  do  so  only  with  their  personal  attorney 
present. 

•  I  also  sought  to  explore,  in  good  faith,  potential  compromises  under 
which  the  concerns  of  the  Haitian  government  could  be  met,  while 
the  Bureau  was  able  to  maintain  its  policy  of  no  other  parties  being 
present  during  the  interview.  I  expressly  discussed  these  with  U.S. 
Embassy  officials,  as  well  as  the  GOH,  but  the  suggestions  did  not 
prove  satisfactory  solutions  to  the  problem. 

•  I  did  point  out  to  Embassy  officials,  and  subsequently  Bureau 
officials,  that  the  FBI  has  made  exceptions  to  this  general  policy  in 
various  special  circumstances. 

The  point  is  that  this,  too  is  an  exceptional  situation  in  which  the  Bureau 
has  been  asked  to  assist  a  separate  sovereign  country's  investigation  of  a  crime 
outside  of  its  jurisdiction.  It  was  understood  by  the  GOH  that  the  Bureau  would  be 
conducting  the  investigation  to  assist  the  GOH's  inquiry.  In  part,  this  is  because 
there  are  many  facets  of  the  case  which  involve  background  and  circumstances  of 
which  the  Bureau  is  unlikely  to  be  aware,  and  which  the  GOH  can  provide,  in  order 
to  ensure  that  the  Bureau  has  the  fullest  possible  understanding  of  the  significance 
of  information,  leads  or  theories  of  the  case  that  its  investigation  develops. 

This  issue  has  remained  unresolved  for  some  time.  Last  Friday,  I  was 
simply  calling  Mr.  Esposito  to  pass  on  the  request  from  the  GOH,  that  I  sit  in  on  the 
interview  of  Major  Medar.  I  have  had  great  difficulty  in  contacting  the  Bureau 
through  the  U.S.  military  security  phone  system  and  1  am  going  to  be  in  Haiti  only 
for  the  first  three  days  of  next  week.  Hence,  I  was  trying  to  ensure  that,  if  mutually 
satisfactory  arrangements  of  some  sort  could  be  worked  out,  the  Bureau  would 
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interview  Major  Medar  as  soon  as  possible.  I  would  be  more  than  happy  to  have  the 
final  decision  on  any  such  arrangements  be  worked  out  through  direct  discussions 
between  the  Embassy  and  the  GOH. 

As  far  as  resolving  differences  between  the  Bureau  and  the  GOH  on  this 
procedural  matter,  obviously  the  U.S.  Government  will  determine  its  position,  and 
that  is  not  a  matter  for  input  from  the  GOH.  However,  I  would  like  to  make  a  very 
personal  observation,  speaking  for  myself  and  not  as  a  representative  of  the  GOH. 
I  hope  that  the  Bureau  will  consult  with  the  Attorney  General,  the  Secretary  of  State 
and  the  National  Security  Council  before  any  precipitous  termination  of  the  mission 
in  Haiti.^ 

The  second  issue  is  the  broader  question  that  Mr.  Esposito  raised,  namely 
that  my  efforts  to  assist  the  GOH's  investigation  of  these  assassinations  has  somehow 
"obstructed"  the  FBI's  role  in  that  inquiry.  That  suggestion  is  both  unfounded  and 
unwarranted. 

.  To  the  contrary,  I  have  sought  repeatedly  to  cooperate  with  the  Bureau 
in  whatever  way  possible,  and  to  provide  information  I  discovered  to  the  Bureau,  in 
a  very  timely  manner.  For  example,  during  my  first  trip  to  Haiti  on  this  matter,  I 
tried  repeatedly  to  provide  Mr.  Gianotti's  unit  with  information  I  had  developed. 
Being  unsuccessful  down  there,  I  obtained  an  interview  of  myself  by  Messrs.  Wylie 
and  Hulon  as  soon  as  I  returned,  in  order  to  relay  this  information.  On  a  subsequent 
visits  to  Haiti,  I  again  tried  to  share  relevant  information  with  Bureau  agents  there. 
I  provided  additional  information  that  I  had  obtained  to  Mr.  Gianotti  and  General 
Hill,  the  Deputy  Commander  of  the  MNF.  I  also  have  suggested  a  variety  of  specific 
intelligence  file  searches  essential  to  a  full  investigation  of  the  matter,  including  the 
HUMINT  and  COMINT  files  of  various  U.S.  agencies. 

Most  recently,  I  sought  to  provide  important  contextual  information  about 
the  basis  for  the  accusations  which  Bureau  agents  had  recently  made  to  a  Haitian 
police  lieutenant  whom  they  were  interviewing,  about  himself  and  Major  Medar. 


-'  I  include  Ihe  While  House  in  Ihis  Ihoughl,  even  though  I  speni  a  considerable  pan  of  my  fifteen  years 

as  a  siaff  counsel  in  Ihe  Senate  working  to  establish  the  FBI  Director's  independence  from  the  While  House  and  from 
political  interference  with  its  investigations  from  any  source  whatsoever.  This  included  helping  to  draft  the  statute 
which  provides  tenure  for  Ihe  Director.  In  this  case,  where  the  Bureau's  assistance  is  being  provided  to  promote  the 
national  security  and  foreign  policy  objeciives  of  the  U.S..  I  would  think  that  the  implications  of  such  an  action 
deserve  review  al  the  highest  levels  of  our  government. 
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The  Honorable  Louis  H.  Freeh 
June  26,  1995 
Page  4 

I  would  be  more  than  happy  to  discuss  any  of  the  issues  raised  in  this 
letter  with  you,  with  a  member  of  your  immediate  staff,  with  the  General  Counsel's 
office,  or  with  Mr.  Esposito.  But  I  thought  that  the  matter  should  initially  be  brought 
to  your  attention  at  this  time. 

Once  again,  on  behalf  of  the  Government  and  the  people  of  Haiti,  let  me 
express  sincere  appreciation  for  the  long  hours  of  dogged  investigation  that  I  know 
the  members  of  this  unit  have  put  in  —  in  a  situation  foreign  to  them  and  under 
hardship  living  conditions  -  in  order  to  assist  this  fledgling  democracy  of  Haiti  to 
continue  to  make  its  way  through  a  gauntlet  of  difficulties  and  prevent  a  return  to  the 
long  nightmare  of  violence,   vengeance,  and  terror. 

Thank  you  for  your  attention  to  this  matter. 

Respectfully  yours. 


^1^  k  loidt. 


Burton  V.  Wides 


BVW/ice 
Enclosure 
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LAW  OFFICES 

JAMES  MCGUIRX,  P. A. 

201  ALHAMBRA  CIRCLE 

SUITE  711 

CORAL  GABLES,  FLORIDA   33134 

TELEPHONE  NUMBER  (305)  445-8771 
FACSIMILE  (305)  445-9866 

JAMES  MCGUIRKOF  COUNSEL 

GREGG  T.  TOUNGPAUL  F.  PENICHET 

July  10,  1995 

VIA  FAX  AND  U.S.  MAIL 

CONFIDENTIAL 

Richard  J.  Giannotti 
Supervisory  Special  Agent 
Federal  Bureau  of  Investigation 
Industrial  Park,  Haiti 

Dear  Mr.  Giannotti 

I  thought  you  would  appreciate  a  letter  from  the  American 
lawyer  who  has  been  talking  with  your  Special  Agents  recently  by 
telephone.   Moreover,  I  thought  you  would  like  to  know  that  my 
presence  is  not  inconsistent  with  your  investigative  mission. 

Together  with  Haitian  counsel,  I  will  be  representing  a  number 
of  witnesses  who  want  the  advise  of  a  lawyer  for  their  dealings 
with  the  Federal  Bureau  of  Investigation.   As  I  mentioned  to  one  of 
your  agents,  I  hope  to  meet  with  your  agents  this  week  in  Port-au- 
Prince  to  coordinate  scheduling. 

I  can  be  reached  any  time  through  my  office  here.   My  beeper 
in  the  U.  S.  is  1-800-507-3249. 

Starting  Wednesday,  I  can  be  reached  in  Port-au-Prince,  Haiti 
at  phone  numbers  45-8550  or  45-8655.   The  fax  is  45-0371. 

You  may  recognize  the  Port-au-Prince  telephone  numbers  as  ones 
used  by  lawyers  representing  the  government  of  Haiti.   I  am 
grateful  that  they  have  provided  me  this  courtesy.   But  I  have  made 
it  clear  to  them  and  to  my  clients  —  and  now  I  would  like  to  make 
it  clear  to  you  —  that  my  loyalty  is  to  my  clients  and  that  there 
can  be  no  interference  with  my  independence  of  professional 
judgement  or  with  the  client-lawyer  relationship. 

I  aspire  that  —  when  the  investigation  concludes  —  my 
clients  and  the  FBI  will  be  pleased  with  my  representation. 
Meanwhile,  it  is  my  responsibility  to  advise  that  no  one  should 
contact  my  clients  directly.   I  promise  to  expedite  any 
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communication  you  wish  to  have  with  any  client. 

The  following  individuals  are  represented  by  me  and  Haitian 
counsel . 

1.  S/Lt  Pierre  Onil  Lubin 

2.  Lt.  Guy  Martial  Pierre-Cadet 

3 .  Ma j .  Medar  Joseph 

4.  Lt.  Youri  LaLortue 

5.  Gen.  Pierre  H.  Cherubin 

6.  Richard  Salomon 

7.  Ma j .  Dany  Toussaint 

8.  Capt.  Mendes  Lesly  Pet ion 

9.  Sgt.  Fabien  Lucien 

10.  Joel  Jean  (GTMO) 

11.  Leslie  Sainton  (GTMO) 

12.  Lt.  Jean-Pierre  Mignard 

13.  Lt.  Andre  Ruguins 

I  look  forward  to  our  meeting  this  week. 

Your  sincerely, 

JAMES  McGUIRK,  P. A. 

/S/ 

James  McGuirk 

cc:   Hero.  Jean- Joseph  Exume 
Burton  V.  Wides 
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iBRciily.  Pkue  Refer 
HkNo. 


U.S.  Dcpartinent  of  Justin 
Federal  Bureau  of  Investitation 


Camp  Deniocracy 
Li  J*-',  industrial  Complex 
"ort-au- Prince,  Haiti 
July  13,  1995 


MR.  Jean  Claude  Nord 
Attorney  at  Law 
Rue  des  Miracles,  #156 
Port-au-Prince,  Haiti 

Dear  Mr .  Nord : 

I  am  in  receipt  of  your  letter  to  the  Federal  Bureau  of 
Investigation,  dated  July  3,  1995,  and  while  it  does  not  formally 
call  for  a  response,  I  believe  such  a  response  is  necessary  and 
appropriate  ii)  view  of  the  claims  and  allegations  contained 
therein. 

As  you  know,  on  March  28,  1995,  Mireille  Durocher 
Bertin  and  Eugene  Baillergeau,  Jr.  were  viciously  murdered  in  the 
streets  of  Port-au-Prince.   As  you  should  also  )aiow,  on  that  same 
date.  President  Jean  Bertrand  Aristide  sought  assistance  from  the 
United  States,  and  specifically  the  Federal  Bureau  of 
Investigation,  in  solving  these  crimes.   In  response  to  this 
request,  FBI  personnel  traveled  to  Haiti  on  March  29,  1995,  and 
have  been  guests  in  your  country  since  that  time.   In  spite  of 
numerous  impediments  having  been  placed  :.i  our  path,  not  the 
least  of  which  is  the  intransigence  of  many  of  your  fellow 
countrymen,  progress  is  being  made  toward  a  solution  to  these 
murders. 

As  part  of  our  investigative  mission  in  Haiti,  the  FBI 
has  been  repeatedly  counseled  by  the  very  highest  level  of 
Government  of  Haiti  officials  that  the  same  investigative 
techniques  employed  by  the  FBI  in  an  investigation  in  the  United 
States  should  be  employed  in  our  Haiti  investigation.   While  this 
mandate  asks  the  FBI  to  be  aggressive,  the  FBI  in rffin[yl~lT5B""-3^^d 
will  continue  to  conduct  its  inquiry  in  a  manner  aag^l/^S"  t;*t. 
ensure  that  the  protections  guaranteed  under  bothjHaitian  and  . 
U.S.  statutes  and  constitutions  are  observed  and  upheipC  ij  i>  '  ;'^ 

As  to  your  assertions  that  your  client  Pierre  Onil 
Lubin  was  at  all  times  ready  to  collaborate  with  Che  FBI  and  t' 
in  total  good  faith  assist  the  FBI  in  discovering  the  t-yuHr, 
comment  is  necessary  other  than  to  state  that  the  FBI  is  not 
relying  on  the  claims  of  Lieutenant  Lubin  as  to  his  level  of 
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cooperation,  but  on  first-hand  observations  to  his  r3sponses  to 
FBI  interviews. 

It  is  your  allegations  pertaining  to  the  FBI's  use  of 
the  polygraph  technique  that  demand  a  response.   Firstly,  no 
mention  of  a  prohibition  of  the  use  of  a  polygraph  test  could  be 
located  in  any  United  Nations  declaration,  resolution  or 
statement  of  policy.   Secondly,  no  condemnations  of  the  polygraph 
technique  by  recognized  human  rights  organizations  were  found. 
Your  characterization  of  the  polygraph  as  violent  moral  torture 
and  as  inhumane  and  degrading  can  only  lead  me  to  believe  that 
perhaps  you  have  been  misled  as  to  the  technique  and  what  it 
entails.   Anyone  so  familiar  would  assure  you  that  no  physical 
discomfort  whatsoever  is  occasioned  by  the  polygraph  technique, 
nor  has  it  been  described  as  causing  psychological  damage  in  the 
responsible  literature.   Your  assertion  that  ti.-  technique  has 
been  condemned  by  eminent  judges  from  numerous  countries  would 
seem  to  be  contradicted  by  the  common  usage  of  polygraphs  in 
countries  throughout  the  world,  including  many  where  the  record 
of  protection  of  humain  rights  far  exceeds  that  of  Haiti. 

The  FBI  has  long  been  in  the  vanguard  of 
professionalism  in  law  enforcement,  the  hallmark  of  which  is 
understanding  of  and  adherence  to  statutory  and  constitutional 
protections.   Be  advised  that  the  FBI  not  only  would  not  use  an 
investigative  technique  which  would  have  the  effects  you 
attribute  to  the  polygraph,  but  has  long  descried  the  use  of  such 
techniques  by  others. 

Please  do  not  hesitate  to  contact  me  if  I  may  be  of 
assistance  to  you,  or  if  you  have  questions  as  to  FBI  procedure 
or  technique. 

Very  truly  yours. 


EDWIN  H.  BOLDT 

Chief  Division  Counsel 

Port  -  au  -  Pr  ince 
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U.S.  Deputment  of  Justice 
Federal  Bureau  of  Investigaiion 


In  Reply. 
FikNo. 


Camp  Democracy 
Light  Industrial  Complex 
Port-au-Prince,  Haiti 
July  14,  1995 


MR.  James  McGuirk,  esq. 
Attorney  at  Law 
201  Alhambra  Circle,  Suite  711 
Coral  Gables,  Florida  33134 
(BY  FACSIMILE  TRANSMISSION) 

Dear  Mr.  McGuirk, 

It  was  a  pleasure  meeting  you  and  your  associates  in 
Port-au-Prince  on  Thursday,  July  13,  1995,  and  I  sincerely  hope 
that  our  association  will  continue  in  such  a  spirit  of 
cooperation. 

The  purpose  of  this  letter  is  to  confirm  our  telephonic 
conversation  of  Friday,  July  14,  1995,  wherein  you  were  advised 
that  the  FBI  could  not  approve  your  request  to  tape  or  otherwise 
mechanically  record  the  proposed  interviews  of  your  clients  in 
Haiti. 

The  FBI  has  been  requested  by  the  chief  of  state  of  a 
foreign  country  to  conduct  an  independent  and  confidential 
investigation  to  assist  that  country  in  solving  two  brutal 
murders,  and  the  Bureau  has  responded  to  that  request  by 
endeavoring  to  conduct  an  inquiry  utilizing  the  same 
investigative  techniques  which  have  proven  successful  in  the 
United  States  and  which  have  time  and  again  passed  judicial 
scrutiny. 

Historically,  the  FBI  has  not  tape-  or  mechanically 
recorded  its  interviews,  nor  allowed  others  to  do  so. 
Interviewing  Agents  make  a  record  of  an  interview  firstly  by 
taking  notes,  and  thereafter  make  a  formal  interview  report, 
based  upon  those  notes,  on  form  FD-302.   The  interview  notes  are 
retained.   This  practice  is  accepted  in  every  Federal  judicial 
district  in  the  United  States,  and  because  we  are  following  U.S. 
investigative  procedures,  that  practice  will  be  adhered  to  in 
this  instance.   It  would  seem  that  with  your  presenjbe; -the  ~ 
presence  of  your  French/Creole-speaking  counsel,  anfet  yout?  ,  -,^_ 
interpreter,  the  accuracy  of  your  combined  notes  and  resultant 
internal  report  would  be  assured. 
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It  is  believed  that  the  concerns  you  voiced  for  the 
safety  of  those  of  your  clients  who  choose  to  cooperate  with  the 
FBI  are  well-founded,  in  view  of  the  documented  incidents  of 
violence  in  the  Haitian  culture.   Adding  a  court  reporter,  who 
may  not  feel  constrained  by  the  bounds  of  the  attorney-client  or 
FBI -interviewee  relationship,  could  unnecessarily  magnify  the 
potential  danger.   Parenthetically,  please  be  advised  that  the 
FBI  has  plans  in  place  to  safeguard  the  well-being  of  anyone  so 
in  need. 

As  you  know,  in  the  United  States,  your  request  for 
copies  of  FD-302S  would  be  responded  to  at  the  appropriate  time 
pursuant  to  a  discovery  request,  and  you  would  thereby  be  enabled 
to  question  the  accuracy  of  such  a  document  in  connection  with 
its  introduction  into  evidence.   The  FBI  stands  by  its  belief  in 
the  accuracy  of  FD-302s  prepared  by  its  Agents,  while 
under'^tanding  at  the  same  time  that  your  responsibility  as  a 
defense  attorney  is  to  question  the  accuracy  of  any  document 
relating  to  your  client  which  may  be  introduced  at  trial.   Your 
concerns,  however,  may  be  somewhat  ameliorated  by  an 
understanding  of  the  Haitian  legal  system,  the  end  result  of 
which  is  that  no  FD-302  or  other  FBI-generated  document  will  ever 
be  introduced  in  a  Haitian  court.   While  the  FBI  has  been  invited 
to  Haiti  to  conduct  a  criminal  investigation,  the  FBI  and  FBI 
documentation  will  play  no  direct  part  in  the  prosecution  of  any 
resultant  criminal  case. 

In  the  Haitian  system  of  jurisprudence,  a  Judge  of 
Instruction  is  assigned  to  investigate  criminal  cases  deemed  by  a 
Justice  of  the  Peace  to  warrant  such  inquiry.   The  Judge  of 
Instruction  is  not  a  judge  at  all,  but  is  an  investigator,  in 
effect,  a  one-man  grand  jury.   Even  if  a  complete  FBI 
investigative  report  were  to  be  turned  over  to  the  appropriate 
Judge  of  Instruction,  he,  by  statute,  is  not  allowed  to  adopt  it 
as  his  own  and  relate  the  FBI  conclusion  to  the  prosecutor,  but 
in  effect  must  "reinvent  the  wheel",  must  replicate  the  FBI 
investigative  activity,  must  re- interview  each  witness  and 
suspect,  compile  his  own  report,  and  reach  his  own  conclusion, 
which  he  must  then  relate  to  the  prosecutor.   This  recommendation 
must  be  based  upon  his  interviews  and  resultant  reports,  and  the 
FBI  FD-302S  and  other  documents  are  not  admissible  -  or  even 
reviewable  -  by  the  prosecutor,  and  furthermore,  it  is  entirely 
possible  that  no  foreigner,  such  as  an  FBI  Agent,  would  even  be 
allowed  to  testify  in  a  Haitian  criminal  court.   In  view  of  the 
fact  that  judges  of  instruction  are  remarkably  jealous  of  their 
positions,  jurisdiction  and  authority,  there  is  virtually  no 
possibility  anything  other  than  the  historical  application  of 
Haitian  law  and  procedure  would  take  effect  in  this  case. 

Perhaps  the  Judge  of  Instruction  would  permit  you  to 
tape  or  otherwise  record  his  interviews  of  your  clients;  this 
measure  would  thus  serve  to  satisfy  your  need  as  a  defense 
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attorney  to  ensure  the  accuracy  of  a  document  to  be  used  at  tri;,l 
FBTrntlrTeil".    '   '"^  ^^^^°"  ^^"'"'  ^°^'   -<^"-^  ^°  record' the"'' 

have  for  ml^trLtti''°L^tt^^^^n''° ■''°''^^''^   ""^  ^"^  ^^^  """*«"  VO" 
»hX„iH      V.    "^^'^i-  or  at  my  Cincinnati  number,  (513)  421-4310 
should  you  have  any  questions  or  comments  concerning  the  FBI 
position  regarding  the  recording  of  FBI  interviews  in  Haiti   «v 
any  other  issue  of  concern.  interviews  in  Haiti,  or 

Sincerely, 


EDWIN  H.  BOLDT 

Chief  Division  Counsel 

Port-au-Prince 
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LAW   OFFICES 

James  McGuirk.  F  A. 

20I  ALMAMBRA  CIRCLE 

SUITE   711 

COBAL  GABX.BS.  FlOBIDA  83134 


PAUL  r  lacMtCMc: 


CONFIDENTIAL 

Joseph  I.  Ciccarelli 
Supervisory  Special  Agent 
Federal  Bureau  of  Investigation 
Industrial  Park,  Haiti 

Dear  Mr.  Ciccarelli:' 


July  24.  1995 


This  is  a  follow-up  on  my  letter  to  Special  Agent  Richard  Gionnotti  dated  July  10,  1995. 
Please  add  to  the  list  of  clients  Lt.  Colonel  Jean  Marie  Celestin  and  Lt.  Reynald  Saint-Pierre. 


Yours  sincerely, 
JaWes  McGuiik  ^ 


cc:       Jean-Joseph  Exume' 
Burton  V.  Wides 


'.'-■'■yV> INOCiC , 


W.-'N 


L 
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U.S.  Drportmeni  of  Jottlct 
Fedcial  Buiuu  of  lirvestigatioo 


Id  Reply,  ntase  Rrhr      • 
ntNe. 


16320  N.W.  2nd  Avenu- 
Miami,  Florida  33169 
July  26,  1995 


Mr.  James  McGuirk.  Esq. 
Attorney  at  Law 
201  Alhambra  Circle,  #511 
Coral  Gables,  Florida  33134 

Re:  Bertin/Baillergeau  Assassination  Investigation 


Dear  Mr.  McGuirk: 

The  Federal  Bureau  of  Investigation  (FBI)  hereby 
requests  a  statement  of  your  position  regarding  the  requested 
interviews  of  the  Haitian  Interim  Public  Security  Force  (IPSF) 
officers  and  other  Haitian  government  officials  which  you 
presently  represent  in  connection  with  referenced  investigation. 

The  FBI  has  previously  communicated  to  your  office  a 
number  of  requests  to  interview  specifically  identified  IFSF 
officers  and  Haitian  government  officials.  We  have  also  advised 
that  certain  of  the  conditions  which  you  have  attempted  to  impose 
upon  such  interviews  are  in  contravention  of  FBI  policy  and 
procedures  and  therefore,  have  the  effect  of  precluding  the 
interviews . 

To  reiterate,  it  is  the  position  of  the  FBI  that  a 
Haitian  language  interpreter  of  your  choice  may  be  present  during 
the  course  of  the  interviews.  The  FBI  will  also  have  an 
interpreter  present  during  the  interviews.  Further,  conditions 
requested  concerning  the  tape  recording,  and/or  verbatim 
transcription  of  the  interviews  and  submission  of  interview 
questions  to  counsel  in  advance  of  the  interviews  are 
inconsistent  with  established  FBI  policy  and  procedures  and  can 
not  be  agreed  to. 
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On  July  25,  1995,  you  were  advised  that  we  required,  by 
July  26,  1995, "a  definitive  statement  as  to  whether  or  not  you 
would  make  your  clients  available  for  interviews  conforming  with 
FBI  policy  and  procedures.  To  date  we  have  received  no  response. 

The  FBI  continues  to  expend  significant  resources  in 
furtherance  of  the  Bertin/Baillergeau  investigation.  We  have  an 
obligation  to  bring  this  matter  to  a  logical  conclusion  as 
expeditiously  as  possible.  Your  continued  failure  to  advise  the 
FBI  of  the  position  of  your  clients  regarding  the  requested 
interviews  serves  as  an  impediment  to  the  resolution  of  this 
investigation.  Therefore,  it  is  hereby  requested  that  you  provide 
a  verbal  response  to  this  office,  by  5:00  P.M.,  on  Thursday,  July 
27,  1995.  If  no  response  is  received  on  or  before  the  date  and 
time  indicated,  the  FBI  will  conclude  that  your  clients  are 
unavailable  for  interview  and  will  proceed  accordingly. 

Sincerely  yours. 


/      PAUL.  E.  MALLETT 

Associate  Special  Agent  in  Charge 
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LAW  orriccs 

James  McGuirk.  P  A. 


■  MA  CinCLC 

SUITE  rti 


CoRfti.  Camx9.  Plowpa  oauvi 


TCLCffMONc  laoei  ««9-»77i 
rACCiMikC  I90SI  AAS.oass 


a<tCO«  r  TOUMA 


July  27.  1995 

Paul  E.  Mallett 

Associate  Special  Agent  in  Charge 
Federal  Bureau  of  Investigation 
16320  NW  2nd  Avenue 
Miami,  PL  33169 

Re:  Haiti  investigation 

Dear  Associate  Special  Agent  in  Charge  Mallett: 

In  response  to  your  letter  of  July  26,  1995,  please  be  advised: 

In  order  to  expedite  the  interviews.  I  have  alkcd  or  met  with  Supervisory  Special  Agent 
Richard  Giannotti,  Chief  Division  Counsel  Edwin  H.  Boldt,  Supervisory  Special  Agent  Joseph 
I.  Ciccareili  atid  Special  Agent  Mark  D'Amico.  I  have  kept  these  agents  continually  informed, 
have  shuttled  between  Miami  and  Port-au-Prince  each  of  the  last  three  weeks,  debriefed  virtually 
all  of  my  clients  and  believe  *ere  is  no  reason  for  these  interviews  not  to  go  forward  if  the 
Federal  Bureau  of  Investigation  genuinely  wants  them  to  go  forward. 

Apparently  because  you  have  not  been  part  of  any  of  these  discussions,  your  letter 
incorrectly  suggests  that  there  is  a  'condition'  that  written  questions  be  submitted  in  advance. 
TTiere  is  no  such  "condition."  As  an  attorney,  I  have  simply  attempted  to  clarify  what  the 
Bureau  proposes  to  do,  reach  agreement  on  logistics  and  then  convey  the  Bureau's  proposal  to 
each  of  my  clients  for  his  consideration. 

There  appears  to  be  only  one  significant  matter  of  general  concern  to  the  clients:  the 
FBI's  apparent  insistence  that  there  be  no  impartial  record  of  the  interviews. 

Thus  far.  the  majority  of  my  clients  seem  inclined  to  want  a  court  reporter  or  other 
method  of  maintaining  an  impanial  record  of  the  interview.  As  to  the  rest  of  the  clients,  some 
are  undecided,  one  has  been  unavailable  because  he  was  out  of  the  country,  and  the  other  was 
unavailable  because  he  missed  his  follow-up  interviews  with  me. 
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what  the  •  ^  *<Jvised  the  clients  that  I  consider  it  prudent  that  there  be  a  verbatim  record  of 
to  alv*  ^*  ^  Would  give  the  same  advice  to  any  client,  panicularly  a  public  official,  offering 
to  the  rw?^'""**^  interview  in  die  United  States.  I  have  also  advised  the  clients  that,  contrary 
to  be  inljl^^^^'!^'^  '"  ^'^  i&ttex,  the  Bureau  docs  on  occasion  permit  a  verbatim  transcript 
will  noim?^  ^^  interviews.  This,  of  course,  has  caused  the  clients  to  wonder  why  the  Bureau 
*tlord  police  officials  of  a  foreign  country  the  same  courtesy. 

advise Vo*"^  *^  ^^^  ^  P*"'  '^"'■^y«  ^^y  ^^'  '^^  ultimatum  is  concerned,  I  can  only 
to  tfv  I X  **  ^  ^^^  advised  Supervisory  Special  Agent  Giannotti  that  I  was  doing  my  level  best 
*"  «7  to  jot  their  responses  to  you. 

SOvernin  ""''®''^^^  *^t  the  Bureau  was  requested  by  the  President  to  assb.  the  Haitian 
an  ultlm^"^  ^  ^  •natter  of  international  cooperation.  It  is  disquieting  to  now  be  confronted  with 
ffovern.lr'^'"  ^'  suggests  A  lack  of  respect  and  concern  for  the  dignity  of  emp'ovees  of  the 
•       ""^"t  you  are  supposed  to  assist. 

Assisui    1    ^^  concluded  that  the  best  response  is  to  make  our  request  directly  to  Deputy 
«""  Director  William  E.  Pcxrv  and  are  doine  so. 


William  E.  Pcny  and  are  doing  so 


Yours  sincerely, 

JAMES  McGUIRK, 

c 
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July  27.  1995 


William  E.  Perry 

Deputy  Assistant  Director 

Federal  Bureau  of  Investigation 

10th  and  Pennsylvania  Avcnes,  N.W. 

Washington,  D.C.  20535 

Haiti  investigation 

Dear  Mr.  Perry: 

We  are  writing  to  urge  reconsideration  of  the  Federal  Bureau  of  Investigation  decision 
that  no  court  reporter  be  present  at  the  interviews  of  the  Haitian  government  employees  who  are 
our  clients.  We  understand  you  are  thoroughly  familiar  with  this  matter  and  are  an  appropriate 
Bureau  official  with  authority  to  review  the  decision. 

As  you  know,  the  Haitian  sovernment  decided  that  counsel  should  be  available  to  its 
employees.  A  team  of  two  U.S.  attorneys,  Joseph  Beeler  and  I,  advised  by  Haitian  counsel,  has 
undertaken  this  representation.  We  have  subdivided  the  work,  and  I  have  now  met  individually 
with  all  15  individuals  named  in  the  June  28,  1995  letter  from  Supervisory  Special  Agent 
Richard  Giannotti  to  Minister  of  Justice  Jean-Joseph  Exume.  Each  has  accepted  the  offer  of 
representation. 

We  have  encouraged  proceeding  with  the  interviews,  among  other  reasons,  as  a  means 
of  giving  the  Bureau  insight  into  and  understanding  of  these  particular  clients.  We  are  confident 
your  agents  will  learn,  as  we  have  in  these  past  weeks,  that  they  are  courageous  men  committed 
to  a  new  Haiti.  These  men  previously  served  under  an  entirely  different  kind  of  regime;  they 
mustered  the  lonely,  personal  courage  to  stand  against  it;  some  had  to  flee  into  exile  under  threat 
of  death  from  their  own  superiors.  The  more  your  agents  learn  about  them,  the  better  for  both 
countries. 

We  are  now  ready  to  go  forward  with  the  interviews.  On  July  13,  1995,  we  had  a  good 
meeting  in  Port-au-Prince  with  Chief  Division  Counsel  Edwin  H.  Boldt,  Supervisory  Special 
Agent  Joseph  I.  Ciccarelli  and  Special  Agent  Mark  D'Amico  about  the  interview  logistics. 
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The  only  significant  matter  not  worked  out  involved  whether  to  keep  an  impartial  record 
of  the  interviews.  On  July  14,  1995,  Chief  Division  Counsel  Boldt  wrote  a  letter  advising  that 
the  Bureau  opposed  using  a  court  reporter,  apparently  for  security  reasons. 

In  subsequent  conversations  with  agents  Boldt,  Giannotti  and  Ciccarelli,  I  said  we  have 
no  objection  to  the  Bureau  selecting  the  court  reporter  from  any  U.S.  firm  cleared  for  federal 
grand  jury  work.  Indeed,  my  clients  have  the  most  professional  and  personal  interest  in 
maintaining  the  confidentiality  of  anyone  involved  in  the  investigation. 

Nonetheless  the  Bureau  insists  Mr  the  clients  agree  to  be  interviewed  by  FBI  agents  who 
will  later  prepare  non-verbatim  summaries  (FBI  302's)  of  what  they  believe  are  the  relevant 
statements  by  the  clients,  which  will  then  be  incorporated  in  an  investigative  report  to  the 
governments  of  the  United  States  and  Haiii,  without  any  client  ever  seeing  the  agents'  summary 
of  what  he  said.  F^resumably  the  first  the  clients  will  learn  of  what  the  agents  wrote  about  them 
is  when  it  is  published. 

We  have  been  advised  this  was  decided  at  the  highest  levels  and,  recently,  that  there  is 
no  appeal.  This  is  an  appeal  to  reason.  Mr.  Beeler  is  supporting  it  with  a  detailed 
memorandum  submitted  for  your  review. 

The  clients  have  asked  why  the  Bureau  does  not  want  an  impartial  record  kept  of  the 
interviews?   We  have  received  no  good  answer. 

The  clients  have  excellent  reasons  to  request  a  record: 

1.  They  are  genuinely  concerned  about  miscommunication  with  the  agents.  The 
Bureau's  agents  are  conducting  a  purely  local  criminal  investigation  in  a  foreign  country, 
involving  a  foreign  culture,  with  the  use  of  translators.  Given  these  circumstances,  I  have 
advised  my  clients  that  not  keeping  a  verbatim  record  of  the  interviews  is  a  perilous  way  to  do 
business.  My  clients  have  been  quick  to  advise  me  that  they  never  take  statements  in  their 
investigations  without  submitting  them  to  the  interviewees  for  review  and  signature. 

2.  They  need  an  independent,  unassailable  record  to  defend  themselves  against  false 
reports  of  what  was  said.  These  reports  could  come  from  anywhere,  most  probably  from  some 
elements  of  the  Haitian  press,  which  as  the  Bureau  very  well  knows  from  its  own  experience  in 
Haiti,  can  be  wildly  inaccurate,  politicized  and  scurrilous.  In  that  unhappy  event,  the  clients 
would  have  a  verbatim  transcript  to  respond  with  the  truth. 

We  urge  you  to  consider  modifying  the  Bureau's  policy  for  this  unique  case  for  a 
separate  reason:  it  would^^o  far  to  allay  fear. 
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My  clients  are  now  very  apprehensive.  They  initially  welcomed  the  Bureau's 
assistance.  What  apparently  happened  next  is  a  textbook  case  of  international  misunderstanding: 
as  the  Bureau  commenced  interviewing  government  employees,  the  Haitian  Minister  of  Justice 
requested  notification  of  who  was  being  interviewed.  The  Bureau  responded  with  its  June  28 
letter,  which  was  then  received  by  the  persons  listed  as  a  singularly  inappropriate  way  of 
enlisting  their  cooperation.    It  is  fair  to  say  that  nobody  intended  such  a  result. 

Granted  that  there  are  obvious  problems  that  both  sides  must  consider  with  care,  I 
personally  consider  it  a  privilege  to  have  some  small  part  in  forging  a  genuine  professional  link 
between  the  Bureau  and  police  struggling  to  bring  just  and  effective  law  enforcement  to  Haiti. 
It  will  benefit  both  governments,  and  most  of  all,  the  people  of  Haiti. 


Yours  sincerely, 
JAMES  McGUIRK 


U^ 


James  McGuirk 


Ambassador  James  Dobbins 

Ambassador  William  Lacy  Swing 

Associate  Deputy  Attorney  General  Seth  Waxman 

Director  Louis  J.  Freeh 

Chief  Division  Counsel  Edwin  H.  Boldt 

Supervisory  Special  Agent  Joseph  I.  Ciccarelli 

Supervisory  Special  Agent  Richard  J.  Giannotti 

Hme.  Jean-Joseph  Exume 

Joseph  Beeler 

Jean  Baptiste  Pierre-Cadet 

Ira  J.  Kurzban 

Burton  V.  Wides 
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MEMORANDUM 

TO:     William  E.  Perry 

Deputy  Assistant  Director 
Federal  Bureau  of  Investigation 

FROM:   Joseph  Beeler 

RE:    Bertin/Baillergeau  murder  investigation  in  Haiti 

DATE:   July  27,  1995 

We  are  writing  you  on  behalf  of  clients-  -litizens  of  Haiti — 
who  would  like  to  help  the  Federal  Bureau  of  Investigation  solve 
the  brutal  murders  it  is  investigating  there.  Speaking  generally, 
as  we  must,  these  clients  are  serving  there  as  professional  law 
enforcement  officials.  They  opposed  the  tyranny  that  tormented 
Haiti  until  recently.   They  have  lived  through  terrifying  times. 

These  clients  commend  the  willingness  of  the  United  States  to 
assist  a  fledgling  democracy,  and  they  appreciate  the  sacrifices  of 
the  individual  FBI  agents  who  are  experiencing  the  hardships  of 
working  in  Haiti.  Moreover,  they  would  like  to  see  bridges  built 
between  the  law  enforcement  establishment  of  our  country  and  the 
one  Haiti  is  trying  to  create. 

Our  clients  are  more  than  puzzled,  however,  by  the  FBI's 
refusal  thus  far  to  accede  to  the  making  of  an  impartial  record  of 
the  interviews  they  are  willing  to  grant.  This  letter  is  an 
attempt  by  their  counsel  to  persuade  the  Bureau  to  reconsider  its 
position-  We  question  the  necessity  for  reliance  upon  the  one- 
sided and  unscientific  FBI  Form  FD-302   (Report  of  Interview) 
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technique  for  making  the  record  of  what  is  said  in  the  interviews. 
In  this  case,  that  technique  is  a  recipe  for  trouble. 

What  do  we  propose?  We  urge  simply  that  the  FBI  have  a 
stenographer  record  each  interview  session  verbatim  by  shorthand  or 
mechanical  means.  Failing  that,  we  suggest  tape  recording  the 
interview  sessions.  The  witness  must  naturally  be  given  prompt 
opportunity  to  review  the  record  memorializing  what  he  said,  just 
as  he  would  be  if  he  gave  a  deposition  in  the  United  States.  We, 
as  counsel,  will  then  put  this  copy  of  the  record  in  a  Dank  vault. 

Why  do  we  want  to  ensure  a  substantially  verbatim  account  of 
the  interviews?  The  record  needs  to  be  complete  and  accurate  for 
a  number  of  very  good  reasons: 

1.  This  is  a  case  fraught  with  cultural  hurdles  and 
language  barriers.  It  would  be  easy  for  agents  and  witnesses 
alike  to  trip  into  miscommunication. 

2.  The  FBI  is  searching  for  the  truth. 

3.  Moreover,  an  accurate  record,  such  as  that  made  by 
a  certified  court  reporter,  protects  the  FBI  from  any 
erroneous  charges  that  its  agents  misunderstood  a  statement, 
mischaracterized  what  was  being  said  or  misbehaved. 

4.  Such  an  unimpeachable  record  also  protects  the 
witness  when  the  FBI's  final  report  is  made  public,  if  the 
report — or  news  media  stories  about  the  report — do  not  do 
justice  to  the  interview.  Often  the  best  cure  for  misguided 
public  opinion  is  the  verbatim  truth. 
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5.  Such  an  unimpeachable  record  also  protects  the 
witness  if  the  content  of  an  interview  is  ever  leaked  and  the 
witness  is  portrayed  in  a  false  light. 

6.  In  the  event  charges  are  eventually  brought  against 
any  Haitian  citizen,  the  citizen  will  enjoy  the  right  to 
examine  prior  statements  made  by  the  witness.  Our  clients  are 
law  enforcement  officials  who  believe  in  civil  rights  and, 
therefore,  want  the  accused  always  to  have  a  fair  trial,  free 
from  dispute  about  the  accuracy  of  prior  statements. 

7.  Any  record  short  of  a  substantially  verbatim  account 
recorded  contemporaneously  with  the  occurrence  of  the 
interview  is  prone  to  human  error;  invites  unnecessary 
controversy;  augurs  the  waste  of  time  trying  to  reconstruct 
that  which  should  have  been  recorded  exactly  in  the  first 
place;  and  inevitably  clouds  the  integrity  of  the  FBI's  work. 

8.  Notwithstanding  suggestions  to  the  contrary,  the  FBI 
has  from  time  to  time  afforded  these  safeguards  to  other 
witnesses.  We  do  not  want  second-class  treatment  of  our 
clients. 

One  would  expect  the  Bureau  to  appreciate  and  accommodate 
witnesses  who  are  willing  to  respond  to  questions  and  aid  its 
investigation.  In  fact,  one  would  anticipate  an  extra  measure  of 
accommodation  when  the  Bureau  is  abroad  and  seeks  to  interview 
officers  of  a  foreign  sovereign. 


f  \ 

i 
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We  understand  the  FBI's  mission  in  Haiti  is  to  assist  the  U.S. 
Department  of  State  in  its  effort  to  help  the  Government  of  Haiti. 
Ambassador  William  Lacy  Swing  is  involved  in"  the  discussions. 
Chief  Division  Counsel  Edwin  H.  Boldt  informed  ,us  that  he  has 
consulted  periodically  with  Assistant  United  States  Attorney  John 
Haub,  who  is  assigned  to  the  U.S.  Embassy.  Indeed,  we  assume  that 
assisting  the  State  Department  is  part  of  the  jurisdictional  basis 
for  the  Bureau's  presence  and  activities  in  Haiti.  See  28  U.S.C. 
§  533(3)  . 

In  matters  of  foreign  policy,  one  would,  more  than  ever, 
expect  the  Bureau  to  be  diplomatic.  Particularly  in  matters 
involving  the  Republic  of  Haiti,  the  Bureau  should  be  multi- 
lingual, culturally  and  racially  sensitive,  attuned  to  the 
expectations  of  witnesses,  and  respectful  of  local  practices. 

As  in  many  jurisdictions  throughout  the  free  world,  when 
Haitian  police  interview  witnesses  they  show  the  resulting 
statement  to  the  witness  and  ask  him  to  sign  it.  For  that  matter, 
if  the  Government  of  Haiti  were  seeking  judicial  assistance  from 
the  United  States  to  investigate  in  the  United  States  to  solve 
Haitian  crimes,  under  American  law  the  witnesses  could  require 
subpoenas  and  demand  full  deposition  procedure.  28,y.S.C.  §  1782; 
U.  S.  Attorneys  Manual  9-13.540. 

Why  is  the  FBI  refusing,  thus  far,  to  go  along  with  a 
procedure  that  is  designed  to  create  a  true  and  correct  record;  a 
procedure  it  sometimes  allows  witnesses  in  the  United  States  to 


212 


To:   William  E.  Perry  July  27,  1995 

Re:   Haiti  investigation  Page  5 


enjoy;  a  procedure  that  is  acceptable  in  the  foreign  jurisdiction 
where  it  is  operating?  If  the  Bureau's  stance  is  motivated  by 
concerns  about  security,  we  can  talk. 

An  FBI  spokesperson,  Edwin  H.  Boldt,  sent  a  letter  to  my 
colleague  James  McGuirk,  dated  July  14,  1995.  There  the  Bureau^ 
mentions  "documented  incidents  of  violence  in  the  Haitian  culture" 
and  observes  that  "[a]dding  a  court  reporter,  who  may  not  feel 
constrained  by  the  bounds  of  the  attorney-client  or  FBI-interviewee 
relationship,  could  unnecessarily  magnify  the  potential  danger." 
(7/14/95  at  2)  The  short  answer  is  for  the  Bureau  to  pick  a  court 
reporter  who  is,  constrained  by  professional  obligations  and  whose 
personal  integrity  is  known  to  the  Bureau. 

In  the  United  States,  official  court  reporters  are  trusted 
every  day  to  keep  secret  the  contents  of  side  bar  conferences,  in 
camera  hearings,  and  grand  jury  proceedings.  As  you  know,  it  works 
very  well.  Why  not  select  a  good  court  reporter  who  has  qualified 
to  serve  under  the  standards  formulated  by  the  Judicial  Conference 
of  the  United  States,  who  has  been  sworn  faithfully  to  perform  the 
duties  of  an  official  court  reporter,  and  who  has  been  cleared  for 


'Mr.  Boldt  signed  this  letter  "Chief  Division  Counsel  Port-au- 
Prince."  The  business  card  he  handed  us  at  a  meeting  the  day 
before  described  him  as  "Principal  Legal  Advisor/Media 
Representative"  based  at  a  Cincinnati,  Ohio,  FBI  field  office.  We 
will  abbreviate  references  to  his  letter  by  the  date  "(7/14/95)" 
followed  by  the  page  or  pages  being  cited. 
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reporting  federal  grand  jury  proceedings?  See  28  U.S.C.  §§  753(a) 
and  (g) ;   Fed.  R.  Crim.  P.  6(e)(2). 

In  the  United  States,  the  FBI  uniform  crime  reports  document 
ample  incidents  of  violence  in  the  American  culture  as  well.  But 
there  is  no  documented  problem  of  court  reporters  leaking  grand 
jury  secrets. 

In  the  United  States,  court  reporters  fly  to  depositions  all 
over  the  country.  Miami  is  a  short  hop  from  Port-au-Prince.  If 
the  integrity  of  the  court  reporter  is  the  problem,  then  the  Bureau 
can  solve  it  easily  by  choosing  a  stenographer  who  has  proven 
trustworthy. 

How  can  the  FBI  oppose  the  creation  of  a  proper  record?  We 
only  advocate  a  procedure  that  is  tried  and  true.  The  United 
States  Congress  has  legislated  that  transcripts  certified  by  an 
official  court  reporter  "shall  be  deemed  prima  facie  a  correct 
statement  of  the  testimony  taken  and  proceedings  had."  28  U.S.C. 
S  753(b). 

Surely  you  must  recognize,  an  FBI  302  is  no  substitute  for  a 
transcript.  In  the  United  States,  federal  prosecutors  argue  almost 
every  day  that  302 's  are  not  reliable  accounts  of  FBI  interviews. 
These  American  prosecutors  insist  that  the  Reports  of  Interview  are 
not  sufficiently  accurate  and  complete  to  serve  as  a  fair 
foundation  for  cross-examining  a  witness.  They  invoke  the  Jencks 
Act,  urge  that  the  302  does  not  contain  "a  substantially  verbatim 
recital  of  an  oral  statement  made  by  the  witness,"  Fed.  R.  Crim.  P. 
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26.2(f)(2);  18  U.S.C.  S  3500(e)(2),  and  oppose  even  turning  over 
a  copy  of  the  report  to  the  other  side.  See  generally  James  C. 
Cissell,  Federal  Criminal  Trials  SS  809-10,  at  pp.  200-02  (3d.  ed. 
1992  &  1994  Cum.  Supp. ) . 

Moreover,  in  the  United  States  the  courts  generally  agree  that 
FBI  302's  are  fallible.  See,  e.g. .  Palermo  v.  United  States.  360 
U.S.  343,  352-53  (1959)  (" [S]ummaries  of  an  oral  statement  which 
evidence  substantial  selection  of  material,  or  which  were  prepared 
after  the  interview  without  the  aid  of  complete  notes,  and  hence 
rest  on  the  memory  of  the  agent,  are  not  to  be  produced.  Neither, 
of  course,  are  statements  which  contain  the  agent's  interpretations 
or  impressions");  United  States  v.  Allen.  798  F.2d  985,  994  (7th 
Cir.  1986)  (prohibiting  defense  access  to  FBI  reports  and  stating 
that  Jencks  material  "was  intended  by  Congress  to  describe  material 
that  could  reliably  and  fairly  be  used  to  impeach  the  testimony  of 
a  witness") (citing  Goldberg  v.  United  States.  425  U.S.  94,  112 
(1976)  (Stevens,  J.,  concurring));  United  States  v.  Morris.  957 
F.2d  1391,  1401-02  (7th  Cir.),  cert,  denied.  113  S.  Ct.  380,  121  L. 
Ed.  2d  290  (1992);  United  States  v.  Claiborne.  765  F.2d  784,  801- 
02  (9th  Cir.  1985),  cert,  denied.  475  U.S.  1120  (1986).  It  is  a 
rare  case  in  which  a  judge  rules  that  a  302  qualifies  as  a  reliable 
prior  "statement"  of  a  witness. 

In  short,  transcripts  are  presumed  to  be  correct.  302's  are 
not. 
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Indeed,  there  has  been  a  great  deal  of  litigation  over  the 
years  whether  FBI  agents  have  fully  and  accurately  reported 
everything  that  was  said  during  an  interview.  Why  encourage  such 
disputes? 

The  Bureau's  July  14  letter  stated  that  its  practice  for 
making  internal  records  "is  accepted  in  every  Federal  judicial 
district  in  the  United  States..."  (7/14/95  at  1)  This  observation 
of  course  means  only  that  the  Judiciary  has  not  violated  separation 
of  powers  and  ordered  your  Executive  Branch  agency  to  reform  its 
present  FBI  302  investigation  technique.  The  Judiciary  most 
certainly  has  not  pronounced  FBI  302 's  to  be  uniformly  complete  and 
correct,  nor  to  be  acceptable  as  evidence.  Nor  have  the  federal 
courts  prohibited  the  Bureau  from  doing  better. 

It  should  be  obvious  for  the  reasons  outlined  at  the  start  of 
this  letter,  we  all  need  a  complete  and  accurate  record  to  be  made 
of  the  proposed  interviews.  That  is  the  best  way  to  head  off 
controversy. 

Equally  obvious,  the  record  should  not  be  released  until  the 
investigation  is  complete  and  some  necessity  requires  it.  Making 
a  record  and  publicizing  it  invoke  far  different  considerations. 

Professional  law  enforcement  officers  recognize  that  reports 
ordinarily  should  not  be  disseminated  publicly  while  an 
investigation  is  pending.  Sometimes  they  encourage  witnesses  not 
to  tell  anyone  else  what  they  have  reported.  But,  in  the  United 
States,  that  is  the  witness'  choice.   Fed.  R.  Crim.  P.  6(e)(2)  (no 
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obligation  of  secrecy  may  be  imposed  upon  a  federal  grand  jury 
witness);  see  Butterworth  v.  Smith.  494  U.S.  624  (1990).  We 
believe  that  is  the  rule  in  free  Haiti  too. 

You  should  rest  assured  that  our  clients  have  no  intention  of 
broadcasting  what  they  may  report  in  the  course  of  giving  an 
interview.  Not  orally  nor  by  publishing  a  transcript.  But  they 
must  be  protected  from  leaks,  lies,  character  assassination,  and 
from  political  assassination  by  the  foes  of  democracy. 

There  are  many  dangers.  Our  clients  realize  the  difficulty  of 
protecting  them  against  leaks.  When  the  investigation  concludes, 
the  FBI  will  be  presenting  an  official  report  to  others  over  whom 
it  has  no  control. 

Inaccuracy  may  be  the  greatest  danger:  Outright  fabrication — 
whispers,  gossip  and  lies  made  up  without  leaks;  selective  leaking; 
quoting  out  of  context;  paraphrasing;  and  other  common  distortions 
of  that  which  was  truly  said.  These  are  the  products  of  Man's 
imperfection.  The  best  shield  against  plain  old  human  error  as 
well  as  malice  and  venality  is  a  perfect  record  of  what  was  said. 

Court  reporters  are  about  as  perfect  as  you  can  get.  Tapes 
can  be  doctored.  Fred  E.  Inbau  &  John  E.  Re  id.  Criminal 
Interrogations  and  Confessions  121  (1962)  ("Another  point  to 
consider  is  the  fact  that  since  sound-recorded  confessions  are 
subject  to  undetectable  tampering,  they  do  not  constitute  the  kind 
of  unassailable  evidence  that  is  sometimes  attributed  to  them."). 
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Court  reporters  have  proven  to  be  dependable  recorders  of  all  kinds 
of  proceedings. 

We  espouse  a  full  and  fair  record  of  the  interviews.  That 
requires  a  substantially  verbatim  account  made  by  a  neutral  person, 
ideally  a  certified  court  reporter.  The  burden  should  not  fall  on 
the  Bureau  to  create  an  official  record.  Nor  should  anyone  expect 
such  a  record  to  be  accepted,  especially  if  it  consists  only  of  FBI 
302's. 

The  burden  should  not  fall  on  the  witness  and  his  counsel  to 
produce  a  record.  No  one  would  ever  accept  it  as  official  or 
reliable;  certainly  the  Bureau  would  not. 

Naturally  each  side  should  take  whatever  notes  it  wants,  and 
prepare  whatever  reports  it  desires.  But  the  creation  of  two, 
possibly  conflicting  accounts  is  no  answer.  The  creation  of  two 
consistent  accounts  is  no  answer  either,  if  both  overlook  some 
detail  or  phrasing  that  turns  out  later  to  be  important.  Neither 
side  needs  to  enter  the  fray.   Neither  side  alone  can  resolve  it. 

The  Bureau  suggested  in  its  letter  that  by  virtue  of  the 
presence  of  American  counsel,  our  French/Creole  speaking  Haitian 
counsel,  and  our  interpreter,  "the  accuracy  of  [our]  combined  notes 
and  resultant  internal  report  could  be  assured."  (7/14/95  1)  This 
suggestion  actually  misses  the  point. 

Neither  the  Bureau  nor  the  rest  of  the  world  is  willing  to 
sign  off  on  the  accuracy  of  our  internal  reports.  We  must  be 
protected  by  an  unimpeachable  recorder  of  the  proceedings.   We  do 
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not  qualify;  the  Bureau  does  not  qualify;  a  certified  court 
reporter  picked  by  the  Bureau  and  accepted  by  us  does. 

We  remain  perplexed  by  the  Bureau's  unwillingness  to  accept 
information  from  witnesses  who  want  only  a  few  basic  safeguards  to 
memorialize  the  truth.  Perhaps  the  Bureau  forgets  the  importance 
of  avoiding  unnecessary  controversy.  We  need  only  point  out  the 
Bureau's  own  recent  problems  with  communications  to  underscore  the 
value  of  good  records  to  document  discussions.  See  David  Johnston, 
Early  Questions  Reported  on  Top  F.B.I.  Aide:  Conflicting  words  from 
the  F.B.I,  and  Justice  Department.  The  New  York  Times,  July  19, 
1995,  at  lOA. 

Further,  the  Bureau  should  recall  the  importance  of  instilling 
trust  in  its  procedures  and  confidence  in  its  conclusions.  The 
experts  on  interrogation  know  that  oral,  unwritten  and  unrecorded 
statements  are  not  well  received  by  a  skeptical  public.  Fred  E. 
Inbau  &  John  E.  Reid,  Criminal  Interrogations  and  Confessions  121 
(1962) .  Among  other  things,  a  full  and  accurate  record  made  by  a 
neutral  recorder  of  events  avoids  charges  that  admissions  have  been 
fabricated,  a  loathsome  police  practice  known  as  "verballing. " 
Gisli  H.  Gudjonsson,  The  Psychology  of  Interrogations.  Confessions 
and  Testimony  22,  51  (1992).  The  FBI  may  never  stoop  to  such 
practices;  but  how  can  it  dispel  suspicion  when  it  eschews  verbatim 
accounts? 
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Consider  the  circumstances  too.  This  is  Haiti.  The  FBI 
should  be  taken  as  ambassadors  rather  than  invading  military 
policemen. 

Consider  the  gravity  of  the  occasion.  The  witnesses 
interviewed  and  the  persons  who  may  be  named  in  the  interviews  (or 
in  public  reports  or  leaks)  have  a  vital  interest  in  accuracy. 
Reputations  may  be  destroyed.  See  generally  United  States  v. 
Briqqs.  514  F.2d  794  (5th  Cir.  1975).   Lives  may  be  imperilled. 

Frankly,  the  Bureau  seems  to  be  staking  out  a  rather  peculiar 
position.  The  FBI  302  practice  is  not  universally  followed  by 
other  law  enforcement  agencies,  despite  the  Bureau's  leadership  in 
training. 

We  know  that  other  federal  agencies  do  not  recoil  at  the  idea 
of  tape  recording  statements.  We  believe  that  most  state  and  local 
police  forces  like  tape  recorders  and  signed  statements.  See  Inbau 
&  Reid,  supra,  at  121-22,  129-30  (stressing  the  importance  of 
getting  statements  in  a  written  document  signed  by  the  person  being 
questioned) .  Police  interviews  in  England  and  Wales  are  tape- 
recorded,  with  no  undue  interference  resulting  to  the  interrogation 
process.   Gudjonsson,  supra,  at  39,  330. 

Perhaps  the  Bureau  is  even  a  little  confused  about  what  the 
agency  actually  does.  What  is  the  real  FBI  practice?  The  letter 
declared  that  " [h] istorically ,  the  FBI  has  not  tape-  or 
mechanically  recorded  its  interviews,  nor  allowed  others  to  do  so." 
(7/14/95  at  1)  We  fear  that  this  mistakes  preference  for  practice. 
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In  history  there  are  instances  in  which  the  FBI  has  conducted 
interviews  that  were  stenographically  recorded.  We  challenge  the 
Bureau  to  prove  otherwise. 

To  be  precise,  we  are  reliably  informed  that,  in  history  and 
practice,  the  FBI  rarely  permits  an  exact  record  to  be  made  of 
interviews  by  its  agents,  but  that  there  are  exceptions.  For 
example,  the  FBI  has  agreed  to  do  so  when  the  witness  makes 
accurate  recording  a  condition  for  granting  any  interview. 
Further,  the  FBI  has  required  exact  recording  when  the  witness  is 
a  person  making  charges  against  the  Bureau. 

In  fact,  we  can  cite  a  court  opinion  documenting  an  instance 
of  tape  recording  by  an  FBI  agent.  United  States  v.  Pacheco.  489 
F.2d  554,  565  (5th  Cir.  1974)  ("Two  or  three  of  the  interviews  — 
were  so  lengthy  and  comprehensive  that  the  interviewer,  to  ensure 
completeness  and  accuracy,  recorded  the  conversation  on  tape  and 
later  made  notes  from  the  original  recordings.")  Further,  we  can 
cite  another  opinion  demonstrating  an  instance  in  which  an  FBI 
stenographer  took  notes  of  witness  interviews  and  transcribed  them. 
United  States  v.  Lonardo.  350  F.2d  523,  525  (6th  Cir.  1965).  So 
history  supports  our  appeal  for  equal  treatment. 

The  next  question  has  to  be,  what  does  the  Bureau  really 
allow.  What  is  the  genuine  FBI  policy?  The  letter  advised  that 
the  FBI  "could  not  approve"  our  request  for  properly  recorded 
interviews.  (7/14/95  at  1)  We  took  this  to  be  a  polite  substitute 
for  "will   not  approve."  But  yesterday  my  colleague,  James  McGuirk, 


221 


To:   William  E.  Perry  July  27,  1995 

Re:   Haiti  investigation  Page  14 


received  a  hand-delivered  letter  from  Associate  Special  Agent  in 
Charge  Paul  E.  Mallett  declaring  that  verbatim  transcription  and 
tape  recording  of  interviews  are  both  in  contravention  of 
established  FBI  policies  and  procedures.   This  must  be  mistaken.^ 

We  would  certainly  like  to  know  of  any  rule  or  regulation  that 
forbids  the  use  of  court  reporters  or  tape  recorders  to  make  sure 
that  an  interview  is  accurate.  We  would  like  to  see  any  provision 
of  the  FBI  Manual  of  Instructions  that  precludes  gathering  evidence 
in  this  fashion.  We  would  like  to  read  any  release  in  an  FBI  Law 
Enforcement  Bulletin  that  truly  prohibits  the  agency  from  employing 
these  techniques. 

If  the  agency  is  genuinely  prevented  from  stenographic  or 
sound  recording  of  interviews,  please  cite  us  chapter  and  verse. 
If  the  agency  ever  has  discretion  to  do  so,  please  say  so,  and 
explain  how  this  discretion  is  exercised. 


^his  July  26,  1995,  letter  also  assumed  that  our  requests  are 
"conditions"  for  the  granting  of  an  interview.  This  is  an  error. 
Each  client  has  to  be  informed  accurately  about  FBI  policy  and 
procedure  before  he  can  decide  what  conditions,  if  any,  to  attach. 

The  letter  also  stated  as  fact  that  we  have  made  the 
submission  of  interview  questions  to  counsel  in  advance  of  the 
interviews  a  further  condition  of  the  interviews.  This  is  another 
error.  The  idea  of  previewing  questions  was  mentioned  so  casually, 
if  at  all,  during  the  July  13,  1995,  meeting  in  Port-au-Prince  that 
Chief  Division  Counsel  Boldt  did  not  even  note  it  in  his  July  14, 
1995,  letter. 

These  mistakes  in  the  July  26,  1995,  letter  illustrate  the 
hazards  of  oral  communication,  and  dramatize  the  necessity  for  a 
careful  record  of  conversations. 
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In  any  event,  the  Bureau  needs  to  look  carefully  at  the 
circumstances  and  to  put  them  in  proper  perspective.  Our  clients 
want  to  help.  They  are  willing  to  forego  their  rights  to  remain 
silent,  rights  guaranteed  under  Article  46  of  the  Constitution  of 
the  Republic  of  Haiti  and  by  international  law.  They  do  not  demand 
any  immunity  in  exchange  for  giving  up  these  precious  rights. 

If  the  Bureau  were  investigating  an  American  police 
department,  it  would  probably  meet  a  stone  wall,  not  a  welcome  mat. 
Many  officers  would  refuse  to  answer  FBI  questions. 

If  the  FBI  persisted,  these  American  police  would  demand 
immunity.  And,  if  the  policemen  were  granted  statutory  use- 
immunity  under  18  U.S.C.  §§  6001  et  seq.  and  compelled  to  testify 
before  a  federal  grand  jury,  they  would  still  probably  be  entitled 
to  receive  transcripts  of  their  testimony.  E.g. .  In  re  Sealed 
Motion.  880  F.2d  1367  (D.C.  Cir.  1989);  In  re  Heimerle.  788  F. 
Supp.  700  (E.D.N.Y.  1992). 

Finally,  we  hope  you  don't  expect  us  to  respond  to  the 
Bureau's  self-described  ameliorations  declaring  that  "no  FD-302  or 
FBI-generated  document  will  ever  be  introduced  in  a  Haitian  court" 
and  that  "it  is  entirely  possible  that  no  foreigner,  such  as  an  FBI 
Agent,  would  be  allowed  to  testify  in  a  Haitian  criminal  court." 
(7/14/95  at  2)  As  should  be  clear  by  now,  this  is  not  the  concern. 
If  our  clients  were  afraid  of  the  truth  coming  out  in  court,  they 
could  just  remain  silent. 
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We  are  more  worried  that  the  truth  will  not  come  out  in  court 
(or  anywhere  else)  if  the  Bureau  continues  its  inflexible  approach 
and  fails  to  recognize  a  deserved  exception  to  the  FBI  302  routine. 
In  our  opinion,  the  Bureau  actually  should  strive  to  prepare 
records  that  will  pass  muster  and  be  admissible  in  any  court. 

In  this,  we  are  encouraged  by  the  letter's  remarks  about  a 
Judge  of  Instruction  having  to  "reinvent  the  wheel"  and  permitting 
us  as  counsel  for  the  witnesses  to  record  his  interviews.  (7/14/95 
at  2-3)  If  the  "wheel"  is  worth  inventing,  it  is  worth  inventing 
it  now,  not  just  later. 

As  for  the  prognostications,  it  is  pure  speculation  to  state 
that  the  interviews  will  not  affect  an  Haitian  investigation  or 
prosecution.   Anything  is  possible. 

Enough  said.  Most  respectfully,  we  suggest  that  you  search 
the  annals  of  the  FBI  for  instances  in  which  court  reporters  or 
tape  recorders  were  permitted,  study  your  rules  and  regulations, 
consult  your  colleagues  at  the  Department  of  Justice  and  the 
Department  of  State,  and  find  a  way  to  let  the  interviews  go 
forward. 

Most  investigative  agencies  would  leap  at  the  opportunity  to 
take  voluntary  depositions  of  witnesses.  Surely  the  Bureau  can 
overcome  a  problem  that  most  agencies  would  recognize  as  an 
opportunity. 
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cc:   Ambassador  James  Dobbins 

Ambassador  William  Lacy  Swing 

Associate  Deputy  Attorney  General  Seth  Waxman 

Director  Louis  J.  Freeh 

Chief  Division  Counsel  Edwin  H.  Boldt 

Supervisory  Special  Agent  Joseph  I.  Ciccarelli 

Supervisory  Special  Agent  Richard  J.  Giannotti 

Associate  Special  Agent  Paul  E.  Mallett 

Hem.  Jean-Joseph  Exume 

Ira  J.  Kurzban 

Burton  V.  Wides 

James  McGuirk 

Jean  Baptiste  Pierre-Cadet 
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July  27.  1995 


Louis  J.  Freeh 

Director 

Federal  Bureau  of  Investigation 

10th  &  Pennsylvania  Ave,  NW 

Washington.  D.C.   20535 

RE:      Haiti  investigation 

Dear  Director  Fieeh: 

Please  find  enclosed  a  courtesy  copy  of  our  correspondence  to  Deputy  Assistant  Director 
William  E.  Perry. 

We  want  to  alert  you  and  your  staff  to  a  problem  that  might  be  coming  to  your  attention 
if  it  cannot  be  resolved  at  a  lower  level. 

The  matter  involves  the  type  of  record  to  be  kept  of  the  Bureau's  interviews  of  Haitian 
government  employees  in  the  investigation  agreed  to  by  the  governments  of  Haiti  and  the  United 
States. 

We  are  not  requesting  any  action  by  you  personally  at  this  time;  however,  we  do 
anticipate  raising  the  matter  directly  with  you  in  the  event  il  is  not  worked  out  to  the  satisfaction 
of  the  Bureau  and  our  clients. 


Yours  sincerely, 
JAMES  McGUI 


J^es  McOv  iri 
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July  27.  1995 


William  E.  Perry 

Dq>uty  Assistant  Director 

Federal  Bureau  of  Investigation 

10th  and  Pennsylvania  Avenues,  N.W. 

Washington,  D.C.  20535 

Haiti  investigation 

Dear  Mr.  Perry: 

We  are  writing  to  urge  reconsideration  of  the  Federal  Bureau  of  Investigation  decision 
that  no  court  reporter  be  present  at  the  interviews  of  the  Haitian  govenunent  employees  who  are 
our  clients.  We  understand  you  are  thoroughly  familiar  with  this  matter  and  are  an  appropriate 
Bureau  official  with  authority  to  review  the  decision. 

As  you  know,  the  Haitian  government  decided  that  counsel  should  be  available  to  its 
employees.  A  team  of  two  U.S.  attorneys,  Joseph  Beeler  and  I,  advised  by  Haitian  counsel,  has 
undertaken  this  representation.  We  have  subdivided  the  work,  and  I  have  now  met  individually 
with  all  15  individuals  named  in  the  June  28.  1995  letter  from  Supervisory  Special  Agent 
Richard  Giannotti  to  Minister  of  Justice  Jean-Joseph  Exume.  Each  has  accepted  the  offer  of 
representation. 

We  have  encouraged  proceeding  with  the  intETvicws,  amorvg  other  reasons,  as  a  means 
of  giving  the  Bureau  insight  into  and  undersunding  of  these  particular  clients.  We  are  conndent 
your  agents  will  learn,  as  we  have  in  these  past  weeks,  that  they  are  courageous  men  committed 
to  a  new  Haiti.  These  men  previously  served  under  an  entirely  different  kitx)  of  regime;  they 
mustered  the  lonely,  personal  courage  to  stand  against  it;  tome  had  to  flee  into  exile  under  threat 
of  death  from  their  own  superiors.  The  more  your  agents  learn  about  them,  the  better  for  both 
counuiea. 

We  are  now  ready  to  go  forward  with  the  interviews.  C^  July  13.  1995,  we  had  a  good 
meeting  in  Port-au-Prince  with  Chief  Division  Counsel  Edwin  H.  Boldt,  Supervisory  Special 
Agent  Joseph  I.  Ciccarelli  and  Special  Agent  Mark  D'Amico  about  the  interview  logistics. 
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The  only  significant  matter  not  worked  out  involved  whether  to  keep  tn  impartial  record 
of  the  interviews.  On  July  14,  1995.  Chief  Division  Counsel  Boldl  wrote  a  letter  advising  that 
the  Bureau  opposed  using  a  court  reporter,  apparently  for  security  reasons. 

In  subsequent  conversations  with  agents  Boldt,  Giannotti  and  Ciocaretli,  I  said  we  have 
no  objection  to  the  Bureau  selecting  the  court  reporter  from  any  U.S.  firm  cleared  for  federal 
grand  jury  work.  Indeed,  my  clients  have  the  most  professional  and  personal  interest  in 
maintaining  the  confidentiality  of  anyone  involved  In  the  invettigation. 

Nonetheless  the  Bureau  insists  that  the  clients  agree  to  be  interviewed  by  FBI  agents  who 
will  later  prepare  non-verbatim  summaries  (FBI  302's)  of  what  they  believe  are  the  relevant 
statements  by  the  clients,  which  will  then  be  incorporated  in  an  Investigative  report  to  the 
governmenu  of  the  United  States  and  Haiti,  without  any  client  ever  seeing  the  agents'  summary 
of  what  he  said.  Presumably  the  first  the  clients  will  learn  of  what  the  agents  wrote  about  them 
is  when  it  is  published. 

We  have  been  advised  this  was  decided  at  the  highest  levels  and.  recently,  that  there  is 
no  appeal.  This  is  an  appeal  to  reason.  Mr.  Beeier  is  supporting  it  with  a  detailed 
memorandum  submitted  for  your  review. 

The  clienls  have  asked  why  the  Bureau  does  not  want  an  impartial  record  kept  of  the 
interviews?  We  have  received  no  good  answer. 

The  clients  have  excellent  reasons  to  request  a  record: 

1.  They  are  genuinely  concerned  about  miscommunication  with  the  agents.  The 
Bureau's  agents  are  conducting  a  purely  local  criminal  investigation  in  a  foreign  country, 
involving  a  foreign  culture,  with  the  use  of  translators.  Given  these  circumstances,  I  have 
advised  my  clients  that  not  keeping  a  verbatim  record  of  the  interviews  is  a  perilous  way  to  do 
business.  My  clients  have  been  quick  to  advise  me  that  they  never  take  statements  in  their 
investigations  without  submitting  them  to  the  interviewees  for  review  and  signature. 

2.  They  need  an  independent,  unassailable  record  to  defend  d)emselves  against  false 
reports  of  what  was  said.  These  reports  could  come  from  anywhere,  most  probably  from  some 
elements  of  the  Haitian  press,  which  as  the  Bureau  very  well  knows  from  its  own  experience  in 
Haiti,  can  be  wildly  inaccurate,  politicized  and  scurrilous.  In  that  unhappy  event,  the  clients 
would  have  a  verbatim  transcript  to  respond  with  the  truth. 

We  urge  you  to  consider  modifying  the  Bureau's  policy  for  this  unique  case  for  a 
separate  reason:  it  would  go  far  to  allay  fear. 
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My  clients  are  now  very  apprehcrksivc.  They  initially  welcomed  the  Bureau's 
assistance.  What  apparently  happened  next  is  a  textbook  case  of  international  tnisundentanding: 
as  the  Bureau  commenced  interviewing  government  employees,  the  Haitian  Minister  of  Justice 
requested  notification  of  who  was  being  interviewed.  The  Bureau  responded  with  its  June  28 
letter,  which  was  then  received  by  the  persons  listed  as  a  singularly  inappropriate  way  oi 
enlisting  their  cooperation.   It  is  fair  to  lay  that  nobody  intended  such  a  result. 

Granted  that  there  are  obvious  problems  that  both  sides  must  ootuider  with  care.  I 
personally  consider  it  a  privilege  to  have  some  small  part  In  forging  a  genuine  professional  link 
between  the  Bureau  and  police  struggling  to  bring  just  and  effcaive  law  enforcement  to  Haiti 
It  will  benefit  both  governments,  and  most  of  all,  the  people  of  Haiti. 


Yours  sincerely, 
JAMES  McQUIRK 


Ambassador  James  Dobbins 

Ambassador  William  Lacy  Swing 

Associate  Deputy  Attorney  General  Seth  Waxman 

Director  Louis  J.  Freeh 

Chief  Division  Counsel  Edwin  H.  Boldt 

Supervisory  Special  Agent  Joseph  I.  Ciccarelli 

Supervisory  Special  Agent  Richard  J.  Giannoni 

Hme.  Jean-Joseph  Exume 

Joseph  Beelcr 

Jean  Baptiste  Pierre'Cadet 

Ira  J.  Kurzban 

Burton  V.  Wides 
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MKMORANDUM 

TO:    William  E.  Perry 

Deputy  Assistant  Oiractor 
Federal  Bureau  of  Investigation 

FROM:   Joseph  Beeler 

RE>     fiertin/Baillergeau  nurder  investigation  in  Haiti 

DATE:   July  27,  1995 

We  are  v;riting  you  on  behalf  of  clients--clti2en6  of  Haiti — 
who  would  like  to  help  the  Federal  Bureau  of  Investigation  solve 
the  brutal  murders  it  is  investigating  there.  Spea)cing  generally, 
as  we  must,  these  clients  are  serving  there  as  professional  law 
enforcement  officials.  They  opposed  the  tyranny  that  tormented 
Haiti  until  recently.   They  have  lived  through  terrifying  times. 

These  clients  commend  the  willingness  of  the  United  States  to 
assist  a  fledgling  democracy,  and  they  appreciate  the  sacrifices  of 
the  individual  FBI  agents  who  are  experiencing  the  hardships  of 
working  in  Haiti.  Moreover,  they  would  like  to  see  bridges  built 
between  the  law  enforcement  establishment  of  our  country  and  the 
one  Haiti  is  trying  to  create. 

Our  clients  are  more  than  puzzled,  however,  by  the  FBI's 
refusal  thus  far  to  accede  to  the  making  of  an  impartial  record  of 
the  interviews  they  are  willing  to  grant.  This  letter  is  an 
attempt  by  their  counsel  to  persuade  the  Bureau  to  reconsider  its 
position.  We  question  the  necessity  for  reliance  upon  the  one- 
sided and  unscientific  FBI  Form  FD-302   (Report  of  Interview) 
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tAChniquA  for  naXing  the  record  of  what  is  said  in  the  interviews. 
In  this  case,  that  technique  is  a  recipe  for  trouble. 

What  do  we  propose?  We  urge  simply  that  the  FBI  have  a 
stenographer  record  each  interview  session  verbatim  by  shorthand  or 
mechanical  means.  Failing  that,  we  suggest  tape  recording  the 
interview  sessions.  The  witness  must  naturally  be  given  prompt 
opportunity  to  review  th«  record  memorializing  what  he  said,  just 
as  he  would  be  if  he  gave  a  deposition  in  the  United  States.  We, 
as  counsel,  will  then  put  this  copy  of  the  record  in  a  bank  vault. 

Why  do  we  want  to  ensure  a  substantially  verbatim  account  of 
the  interviews?  -  The  record  needs  to  be  complete  and  accurate  for 
a  number  of  very  good  reasons: 

1.  This  is  a  case  fraught  with  cultural  hurdles  and 
language  barriers.  It  would  be  easy  for  agents  and  witnesses 
alike  to  trip  into  miscomrounication. 

2.  The  FBI  is  searching  for  the  truth. 

3.  Moreover,  an  accurate  record,  such  as  that  made  by 
a  certified  court  reporter,  protects  the  FBI  from  any 
erroneous  charges  that  its  agents  misunderstood  a  statement, 
nischaracterized  what  was  being  said  or  misbehaved. 

4.  Such  an  unimpeachable  record  also  protects  the 
witness  when  the  FBI's  final  report  is  made  public,  if  the 
report--or  news  media  stories  about  the  report--do  not  do 
justice  to  the  interview,  often  the  best  cure  for  misguided 
public  opinion  is  the  verbatim  truth. 
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5.  such  an  unimpeachable  record  also  protects  the 
witness  if  the  content  of  an  interview  is  ever  leaked  and  the 
witness  is  portrayed  in  a  false  light. 

6.  In  the  event  charges  are  eventually  brought  against 
any  Haitian  citizen,  the  citizen  will  enjoy  the  right  to 
examine  prior  statements  made  by  the  witness.  Our  clients  are 
law  enforcement  officials  who  believe  in  civil  rights  and, 
therefore,  want  the  accused  always  to  have  a  fair  trial,  free 
from  dispute  about  the  accuracy  of  prior  statements. 

7.  Any  record  short  of  a  substantially  verbatim  account 
recorded  contemporaneously  with  the  occurrence  of  the 
interview  ie  prone  to  human  error;  invites  unnecessary 
controversy;  augurs  the  waste  of  time  trying  to  reconstruct 
that  which  should  have  been  recorded  exactly  in  the  first 
place;  and  inevitably  clouds  the  integrity  of  the  FBI's  work. 

8.  Notwithstanding  suggestions  to  the  contrary,  the  FBI 
has  from  time  to  time  afforded  these  safeguards  to  other 
witnesses.  We  do  not  want  second-class  treatment  of  our 
clients. 

One  would  expect  the  Bureau  to  appreciate  and  accommodate 
witnesses  who  are  willing  to  respond  to  questions  and  aid  its 
investigation.  In  fact,  one  would  anticipate  an  extra  measure  of 
accommodation  when  the  Bureau  is  abroad  and  seeks  to  interview 
officers  of  a  foreign  sovereign. 
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V«  understand  th»  Thl'u  alas  ion  In  Haiti  !•  to  asaiat  tha  U.S. 
Department  of  State  in  its  effort  to  help  the  Government  of  Haiti. 
Ambassador  William  Lacy  Swing  is  involved  in  tha  diseusfions. 
Chief  Division  Counaal  Edwin  H.  Boldt  informad  us  that  he  has 
consulted  periodically  with  Assistant  United  States  Attorney  John 
Haub,  who  is  assigned  to  the  U-S.  Embassy.  Indeed,  we  assume  that 
assisting  the  state  Department  is  part  of  th-'  jurisdictional  basis 
for  the  Bureau's  presence  and  activities  in  Haiti.  See  26  U.S.C. 
$  533(3). 

In  matters  of  foreign  policy,  one  would,  more  than  ever, 
expect  the  Bureau  to  be  diplomatic.  Particularly  in  matters 
involving  the  Republic  of  Haiti,  the  Bureau  should  be  multi- 
lingual, culturally  and  racially  sensitive,  attuned  to  the 
expectations  of  witnesses,  and  respectful  of  local  practices. 

As  in  many  jurisdictions  throughout  the  free  world,  when 
Haitian  police  interview  witnesses  they  show  the  resulting 
statement  to  the  witness  and  ask  him  to  sign  it.  For  that  matter, 
If  the  Government  of  Haiti  were  seeking  judicial  assistance  from 
the  United  States  to  investigate  in  the  United  States  to  solve 
Haitian  crimes,  under  American  law  the  witnesses  could  require 
subpoenas  and  demand  full  deposition  procedure.  28  U.S.C.  S  1782; 
U.  S.  Attorneys  Manual  9-13. S40. 

Why  is  the  FBI  refusing,  thus  far,  to  go  along  with  a 
procedure  that  is  designed  to  create  a  true  and  correct  record;  a 
procedure  it  sometimes  allows  witnesses  in  the  United  States  to 
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reporting  federal  grand  jury  proceedings?  See  28  U.S.C.  SS  753(a) 
and  (g) ;   Fed.  R-  crim.  P.  6(e)(2). 

In  the  united  statee,  the  FBI  uniform  crime  reports  document 
ample  incidents  of  violence  in  the  American  culture  as  well.  But 
there  is  no  documented  problem  of  court  reporters  lea)(ing  grand 
jury  secrete. 

In  the  United  States,  court  reporters  fly  to  depositions  all 
over  the  country.  Miami  is  a  short  hop  from  Port-au-Prince.  If 
the  integrity  of  the  court  reporter  is  the  problem,  then  the  Bureau 
can  solve  it  easily  by  choosing  a  stenographer  who  has  proven 
trustworthy. 

How  can  the  FBI  oppose  the  creation  of  a  proper  record?  We 
only  advocate  a  procedure  that  is  tried  and  true.  The  United 
States  Congress  has  legislated  that  transcripts  certified  by  an 
official  court  reporter  "shall  be  deemed  prima  facie  a  correct 
statement  of  the  testimony  taken  and  proceedings  had."  28  U.S.C. 
$  753(b). 

surely  you  must  recognize,  an  FBI  302  is  no  substitute  for  a 
transcript.  In  the  United  States,  federal  prosecutors  argue  almost 
every  day  that  302's  are  not  rsllable  accounts  of  FBI  interviews. 
These  American  prosecutors  insist  that  the  Reports  of  Interview  are 
not  sufficiently  accurate  and  complete  to  serve  as  a  fair 
foundation  for  cross-examining  a  witness.  They  invoke  the  Jencks 
Act,  urge  that  the  302  does  not  contain  "a  substantially  verbatim 
recital  of  an  oral  statement  made  by  the  witness,"  Fed.  R.  Crim.  P. 
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•njoy;  a  procedure  that  is  acceptable  in  the  foreign  jurisdiction 
where  it  is  operating?  If  the  Bureau's  stance  is  notivated  by 
concerns  about  security,  we  can  talk. 

An  FBI  spokesperaon,  Edwin  H.  Boldt,  sent  a  lettar  to  my 
colleague  James  McGuirk,  dated  July  14,  1995.  There  the  Bureau' 
zientions  "documented  incidents  of  violence  in  the  Haitian  culture** 
and  observes  that  "[a}dding  a  court  reporter,  who  nay  not  feel 
constrained  by  the  bounds  of  the  attorney-client  or  PBI~intervrewee 
relationship,  could  unnecessarily  magnify  the  potential  danger.** 
(7/14/95  at  2)  The  short  answer  is  for  the  Bureau  to  pick  a  court 
reporter  who  is  'constrained  by  professional  obligations  and  whose 
personal  integrity  is  known  to  the  Bureau. 

In  the  United  States,  official  court  reporters  are  trusted 
every  day  to  keep  secret  the  contents  of  side  bar  conferences,  f.n 
capera  hearings,  and  grand  jury  proceedings.  As  you  know,  it  works 
very  well.  Why  not  select  a  good  court  reporter  who  has  qualified 
to  serve  under  the  standards  formulated  by  the  Judicial  Conference 
of  the  United  States,  who  has  been  sworn  faithfully  to  perforin  the 
duties  of  an  official  court  reporter,  and  who  has  been  cleared  for 


'Mr.  Boldt  signed  this  letter  "Chief  Division  Counsel  Port-au- 
Prince."  The  buainess  card  he  handed  us  at  a  meeting  the  day 
before  described  hi»  as  "Principal  Legal  Advisor/Media 
Representative"  based  at  a  Cincinnati,  Ohio,  FBI  field  office.  We 
will  abbreviate  references  to  his  letter  by  the  date  "(7/14/95)" 
followed  by  the  page  or  pages  being  cited. 
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26.2(f)(2);  18  U.s.C.  S  3500(e)(2),  and  oppose  even  turning  ov.  ? 
a  copy  of  the  report  to  the  other  side,  gefi  oenerallv  James  .  . 
Ciseell,  federal  Criminal:  Trials  $S  809-10,  at  pp.  200-02  (3ci.  t-i. 
1992  &  1994  cum.  Supp.). 

Moreover,  in  the  United  States  the  courts  generally  agree  th-- 
FBI  302's  are  fallible.   SfiS-  e.g. .  Palermo  v.  United  States.  \. 
U.S.  343,  352-53  (1959)  ("  [S]ummarie8  of  an  oral  statement  whi  •. 
evidence  substantial  selection  of  material,  or  which  were  prep^r,  -: 
after  the  interview  without  the  aid  of  complete  notes,  and  h<->  • 
rest  on  the  memory  of  the  agent,  are  not  to  be  produced.   Keithci  . 
of  course,  are  Btatemente  which  contain  the  agent's  interpretat  k n  ■ 
or  impressions");   United  states  v.  Allen.  798  F.2d  985,  994  (   i, 
Cir.  1966)  (prohibiting  defense  access  to  FBI  reports  and  stMt  i  ■<  ; 
that  Jencks  material  "was  intended  by  Congress  to  describe  mater  i  li 
that  could  reliably  and  fairly  be  used  to  impeach  the  teBtlmony  j; 
a  witness") (citing  Goldberg  v.  United  States.  425  U.S.  94,  i;. 
(1976)  (Stevens,  J.,  concurring));   United  States  v.  Morris. 
F,2d  1391,  1401-02  (7th  Cir.),  cert,  denied.  113  S.  Ct.  380,  ) .- i  :  . 
Ed,  2d  290  (1992);  United  States  v.  Claiborne.  765  F.2d  784,  .■■■  <- 
02  (9th  Cir.  1985),  cert,  denied.  475  U.S.  1120  (1986).   It  i.   . 
rare  case  in  which  a  judge  rules  that  a  302  qualifies  as  a  rel  i.ii  ' 
prior  "statement"  of  a  witness. 

In  short,  transcripts  are  presumed  to  be  correct.   302 'i- 
not. 
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Indeed,  there  has  been  a  great  deal  of  litigation  ov.  i-  t  lu- 
years  whether  FBI  agents  have  fully  and  accurately  r<  p^x-t  ,,1 
everything  that  was  said  during  an  interview.  Why  encouro>|!  :-.ii.-h 
disputes? 

The  Bureau's  July  X4  letter  stated  that  its  pract:>>  i<'r- 
Baking  internal  records  "ie  accepted  in  every  Federal  iuii.i.ii 
district  in  the  United  States..."  (7/14/95  at  1)  This  obr..  •  .  .t  ,.,n 
of  course  means  only  that  the  Judiciary  has  not  violated  srp,  ;  .1  in 
of  powers  and  ordered  your  Executive  Branch  agency  to  rru-  -  1 ;  ;; 
present  FBI  302  investigation  technique.  The  Judicia»  ,  i.>'-.t 
certainly  has  not  pronounced  FBI  302's  to  be  uniformly  coni^;'  ;.  and 
correct,  nor  to  be  acceptable  as  evidence.  Nor  have  the-  ■  hi-.jl 
courts  prohibited  the  Bureau  from  doing  better. 

It  should  be  obvious  for  the  reasons  outlined  at  the-  1.1:  t  of 
this  letter,  we  all  need  a  complete  and  accurate  record  to  1  ,:>.uJe 
of  the  proposed  interviews.  That  is  the  best  way  to  :■■<.':  <  re 
controversy. 

Equally  obvious,  the  record  should  not  be  released  in*  :  i  vhe 
investigation  is  complete  and  some  necessity  requires  H  .  •iw  ing 
a  record  and  publicizing  it  invoke  far  different  considr.-.i  im%;-. . 

Professional  law  enforcement  officers  recognize  thu  1  •  (>"t-ts 
ordinarily  should  not  be  disseninated  publicly  '< .  1  an 
investigation  Is  pending.  Sometimes  they  encourage  wittv  :  '•:.  not 
to  tell  anyone  else  what  they  have  reported.  But,  in  rti  •  I'nited 
states,  that  is  the  wltnees'  choice.   Fed.  R.  Crim.  P.  -'•[.  ;i.-;  (no 
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obligation  of  secrecy  may  be  iiDpos«d  upon  a  federal  ..ru.d  jury 
witness);  see  BMrt->-'^"^<^h  v.  Smith.  494  U.S.  624  (!••;.  W© 
believe  that  is  the  rule  in  free  Haiti  too. 

tou  should  rest  assured  that  our  clients  have  no  in:  ution  of 
broadcasting  what  they  may  report  in  the  course  oi  .;:ving  an 
interview.  Not  orally  nor  by  publishing  a  transcript  i  .it  they 
must  be  protected  from  leaXs,  lies,  character  assass  i  r;  ,i  .  on,  and 
from  political  assassination  by  the  foes  of  democracy ■ 

There  are  many  dangers,  our  clients  realize  the  i: ; :  .tijlty  of 
protecting  them  against  leaks.  When  the  investigatio-.  nrludes, 
the  FBI  will  be  presenting  an  official  report  to  oth":  .-r  whom 
it  has  no  control. 

Inaccuracy  may  be  the  greatest  danger:  Outright  i  ■•  i.:«tion — 
whispers,  gossip  and  lies  made  up  without  leaks;  select  <  leaking; 
quoting  out  of  context;  paraphrasing;  and  other  commo:.  .li.  tortions 
of  that  which  was  truly  said.  These  are  the  produ  <  ^'  Man's 
imperfection.  The  best  shield  against  plain  old  hi--  .  >  <Tror  as 
well  as  malice  and  venality  is  a  perfect  record  of  wi.  •;  .vis  said. 

Court  reporters  are  about  as  perfect  as  you  ci\--.  ,  t  .  Tapes 
can  be  doctored.  Fred  E.  Inbau  &  John  E.  Pc,'  criminal 
jlnterroqatipne  and  Confessions  121  (1962)  {"Anotii-r  point  to 
consider  is  the  fact  that  since  sound-recorded  ccv  :  ions  are 
subject  to  undetectable  tampering,  they  do  not  const'  the  kind 
of  unassailable  evidence  that  is  sometiines  attribut-   •   r.hem."). 
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Court  reporters  have  proven  to  be  dependable  recorders  c  i  ;  ;  j  kinds 
of  proceedings. 

We  espouse  a  full  and  fair  record  of  the  intcrv  i,  w.- .  That 
requires  a  substantially  verbatim  account  nade  by  a  ncuM  i.  i  person, 
ideally  a  certified  court  reporter.  The  burden  shouJJ  lua.  fall  on 
the  Bureau  to  create  an  official  record.  Nor  should  nir/nno  expect 
such  a  record  to  be  accepted,  especially  if  it  consis.-..:  .  /.ly  of  FBI 
302's. 

The  burden  should  not  fall  on  the  witness  and  i>i:-  .-<ninsel  to 
produce  a  record.  No  one  would  ever  accept  it  <-)'  r.t  i  icial  or 
reliable;  certainly  the  Bureau  would  not. 

Naturally  each  side  should  take  whatever  noter-  t  .  mts,  and 
prepare  whatever  reports  it  desires.  But  the  cr>-  i:  on  of  two, 
possibly  conflicting  accounts  is  no  answer.  The  c:-'  k  ^m  of  two 
consistent  accounts  is  no  answer  either,  if  both  ■.  ..riook  some 
detail  or  phrasing  that  turns  out  later  to  be  import  i'-.:  .  Neither 
side  needs  to  enter  the  fray.   Neither  side  alone  f...i  nrolve  it. 

The  Bureau  suggested  in  its  letter  that  by  ■.  .  i  i  m:  of  the 
presence  of  American  counsel,  our  French/Creole  sr-"  ■in;)  Haitian 
counsel,  and  our  interpreter,  "the  accuracy  of  [ourj  ■  -i  ined  notes 
and  resultant  internal  report  could  be  assured."  (/../■■.  i)  This 
suggestion  actually  misses  the  point. 

Neither  the  Bureau  nor  the  rest  of  the  worln  villing  to 
sign  off  on  the  accuracy  of  our  internal  report:  uo  must  be 
protected  by  an  unimpeachable  recorder  of  the  proc'-' m  i  i.qs.   We  do 
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to:   William  E,  Perry  July  27,  1995 

Re:   Haiti  investigation  Paqe  11 


not  qualify;  the  Bureau  doae  not  quality;  a  certified  court 
reporter  picked  by  the  Bureau  and  accepted  by  us  does. 

We  remain  perplexed  by  the  Bureau's  unvilllnqness  to  accept 
information  from  witnesses  who  want  only  a  few  basic  safeguards  to 
memorialize  the  truth.  Perhaps  the  Bureau  forgets  the  Importance 
of  avoiding  unnecessary  controversy.  We  need  only  point  out  the 
Bureau's  own  recent  problens  with  conununications  to  underscore  the 
value  of  good  records  to  document  discussions.  See  David  Johnston, 
Early  Questions  Reported  on  Top  F.B.I.  Aide:  Conflicting  words  from 

the  F.B.I. and  Justice  Department.  The  NSW  York  Times,  July  19. 

1995,  at  lOA, 

Further,  the  Bureau  should  recall  the  importance  of  instilling 
trust  in  its  procedures  and  confidence  in  its  conclusions.  The 
experts  on  interrogation  know  that  oral,  unwritten  and  unrecorded 
statements  are  not  well  received  by  a  skeptical  public.  Fred  E. 
Inbau  &  John  E.  Reid,  Criminal  Interrogations  and  Confessions  121 
(1962).  Among  other  things,  a  full  and  accurate  record  made  by  a 
neutral  recorder  of  events  avoids  charges  that  admissions  have  been 
fabricated,  a  loathsome  police  practice  known  as  "verballing- " 
Gisli  H.  Gudjonsson,  The  Psychology  of  Interrogations.  Confessions 
and  Testimony.  22,  51  (1992).  The  FBI  may  never  stoop  to  such 
practices;  but  how  can  it  dispel  suspicion  when  it  eschews  verbatim 
accounts? 
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Re:   Haiti  investigation  Page  12 


consider  th*  circumstances  too.  This  is  Haiti.  The  FBI 
should  be  taken  as  ambassadors  rather  than  invading  military 
polioemen. 

Consider  the  gravity  of  the  occasion.  The  witnesses 
interviewed  and  the  persons  who  may  be  named  in  the  interviews  (or 
in  public  reports  or  leaks)  have  a  vital  interest  in  accuracy. 
Roput lotions  may  be  destroyed.  SS&  generally  United  States  v. 
Briqgs.  514  F.2d  794  {5th  cir.  1975).   Lives  nay  be  imperilled. 

Frankly,  the  Bureau  seems  to  be  staking  out  a  rather  peculiar 
position.  The  FBI  302  practice  is  not  universally  followed  by 
other  law  enforcement  agencies,  despite  the  Bureau's  leadership  in 
training. 

We  know  that  other  federal  agencies  do  not  recoil  at  the  idea 
of  tape  recording  statements.  We  believe  that  most  state  and  local 
police  forces  like  tape  recorders  and  signed  statements.  See  Inbau 
t  Raid,  pupra.  at  121-22,  129-30  (stressing  the  importance  of 
getting  statements  in  a  written  document  signed  by  the  person  being 
questioned) .  Police  interviews  in  England  and  Wales  are  tape- 
recorded,  with  no  undue  interference  resulting  to  the  interrogation 
process.   Gudjonsson,  supra,  at  39,  330. 

Perhaps  the  Bureau  is  even  a  little  confused  about  what  the 
agency  actually  does.  What  is  the  real  FBI  practice?  The  letter 
declared  that  "  [h]  istorically,  the  FBI  has  not  tape-  or 
mechanically  recorded  its  interviews,  nor  allowed  others  to  do  so." 
(7/14/95  at  1)  We  fear  that  this  mistakes  preference  for  practice. 
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In  history  there  are  instances  in  which  the  FBI  has  conducted 
interviews  that  were  stenegraphically  recorded.  He  challenge  the 
Bureau  to  prove  otherwise. 

To  be  precise,  we  are  reliably  informed  that,  in  history  and 
practice,  the  FBI  rarely  pernits  an  exact  record  to  be  made  of 
interviews  by  its  agents,  but  that  there  are  exceptions.  For 
example,  the  FBI  has  agreed  to  do  so  when  the  witness  maKes 
accurate  recording  a  condition  for  granting  any  interview. 
Further,  the  FBI  has  required  exact  recording  when  the  witness  is 
a  person  making  charges  against  the  Bureau. 

In  fact,  we  can  cite  a  court  opinion  documenting  an  instance 
of  tape  recording  by  an  FBI  agent.  United  States  v.  Pacheco.  489 
F.2d  554,  565  (5th  Cir-  1974)  ("Two  or  three  of  the  interviews  ... 
were  so  lengthy  and  comprehensive  that  the  interviewer,  to  ensure 
completeness  and  accuracy,  recorded  the  conversation  on  tape  and 
later  made  notes  from  the  original  recordings.")  Further,  we  can 
cite  another  opinion  demonstrating  an  instance  in  which  an  FBI 
stenographer  too)c  notes  of  witness  interviews  and  transcribed  them. 
United  States  v.  Lonardo.  350  F.2d  523,  525  (6th  Cir.  1965).  So 
history  supports  our  appeal  for  equal  treatment. 

The  next  question  has  to  be,  what  does  the  Bureau  really 
allow.  What  is  the  genuine  FBI  policy?  The  letter  advised  that 
the  FBI  "could  not  approve"  our  request  for  properly  recorded 
interviews.  (7/14/95  at  1)  We  too)c  this  to  be  a  polite  substitute 
for  "Kiil  not  approve."  But  yesterday  my  colleague,  James  McGuirX, 
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received  a  hand-delivered  letter  from  Associate  Special  Agent  in 
charge  Paul  E.  Mallett  declaring  that  verbatim  transcription  and 
tape  recording  of  interviews  are  both  in  contravention  of 
established  FBI  policies  and  procedures.   This  must  be  nistaken.' 

We  would  certainly  like  to  know  of  any  rule  or  regulation  that 
forbids  the  use  of  court  reporters  or  tape  recorders  to  make  sure 
that  an  Interview  is  &jcurate.  He  would  like  to  see  any  provision 
of  the  FBI  Manual  of  Instructions  that  precludes  gathering  evidence 
in  this  fashion.  We  would  like  to  read  any  release  in  an  FBI  Law 
Enforcement  Bulletin  that  truly  prohibits  the  agency  from  employing 
these  techniquers. 

If  the  agency  is  genuinely  prevented  from  stenographic  or 
sound  recording  of  interviews,  please  cite  us  chapter  and  versa. 
If  t^he  agency  ever  has  discretion  to  do  so,  please  say  so,  and 
explain  how  this  discretion  is  eieercieed. 


'This  July  26,  1995,  letter  also  assumed  that  our  requests  are 
"conditions"  for  the  granting  of  an  interview.  This  is  an  error. 
Each  client  has  to  be  informed  accurately  about  FBI  policy  and 
procedure  before  he  can  decide  what  conditions,  if  any,  to  attach. 

The  letter  also  stated  as  fact  that  we  have  made  the 
submission  of  intorviaw  queetions  to  counsel  in  advance  of  the 
interviews  a  further  condition  of  the  interviews.  THIb  l*  another 
error  The  idea  of  previewing  questions  was  mentioned  so  casually, 
ff^t  all  during  the  July  13,  1995,  meeting  '-Jfl'^l^lXlV'S^tyT* 

cniot  DlVi.oi.oo  J-v..,-.!  i...ia»  di^  r,oe  ov.n  note  it  in  hlS  JUiy  1«  , 
1995,  letter. 

.  ...  1  -  .•-  «.ha  TiiTv  76      1995.  latter  illuetrate  the 
These  mistakes  m,  ^J^®  ^"^y  „ti  '  V^^^Vlze  the  necessity  for  « 
».»«»x-d.  of  oral  communication,  and  dramatize  tne  neces*   y 
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In  any  event,  the  Bureau  needs  to  look  carefully  at  the 
circumstances  and  to  put  them  in  proper  perspective.  Our  clients 
want  to  help.  They  are  willing  to  forego  their  rights  to  remain 
•ilsnt,  rights  guaranteed  under  Article  46  of  the  Constitution  ot 
the  Republic  of  Haiti  and  by  international  law.  They  do  not  demand 
any  immunity  in  exchange  for  giving  up  these  precious  rights. 

If  the  Bureau  were  invi^stigating  an  American  police 
department,  it  would  probably  meet  a  stone  wall,  not  a  welcome  mat. 
Many  officers  would  refuse  to  answer  FBI  questions. 

If  the  FBI  persisted,  these  American  police  would  demand 
immunity.  And,'  if  the  policemen  were  granted  statutory  use- 
immunity  under  18  U.S.C.  SS  6001  et  seq.  and  compelled  to  testify 
before  a  federal  grand  jury,  they  would  still  probably  be  entitled 
to  receive  transcripts  of  their  testimony.  E.g. .  In  re  Sealed 
Motion.  880  F.2d  1367  (D.C.  Cir.  1989);  In  re  Heimerle.  788  F. 
Supp.  700  (E.O.N.y.  1992). 

Finally,  we  hope  you  don't  expect  us  to  respond  to  the 
Bureau's  self -described  ameliorations  declaring  that  "no  FO-302  or 
FBI-generated  document  will  ever  be  introduced  in  a  Haitian  court" 
and  that  "it  is  entirely  possible  that  no  foreigner,  such  as  an  FBI 
Agent,  would  be  allowed  to  testify  in  a  Haitian  criminal  court." 
(7/14/95  at  2)  As  should  be  clear  by  now,  this  is  not  the  concern. 
If  our  clients  were  afraid  of  the  truth  coming  out  in  court,  they 
could  just  remain  silent. 
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Me  are  more  worried  that  the  truth  will  not  come  out  in  court 
(or  anywhere  else)  if  the  Bureau  continues  its  inflexible  approach 
and  fails  to  recognize  a  deserved  exception  to  the  FBI  302  routine. 
In  our  opinion,  the  Bureau  actually  should  strive  to  prepare 
records  that  will  pass  muster  and  be  admissible  in  any  court. 

In  this,  we  are  encouraged  by  the  letter's  remarks  about  a 
Judge  of  instruction  having  to  "reinvent  vhe  wheal"  and  permitting 
us  as  counsel  for  the  witnesses  to  record  his  interviews.  (7/14/95 
at  2-3)  If  the  "wheel"  is  worth  inventing,  it  is  worth  inventing 
it  now,  not  just  later. 

As  for  the  prognostications,  it  is  pure  speculation  to  state 
that  the  interviews  will  not  affect  an  Haitian  investigation  or 
prosecution.   Anything  is  possible. 

Enough  said.  Most  respectfully,  we  suggest  that  you  search 
the  annals  of  the  FBI  for  instances  in  which  court  reporters  or 
tape  recorders  were  permitted,  study  your  rules  and  regulations, 
consult  your  colleagues  at  the  Department  of  Justice  and  the 
Department  of  State,  and  find  a  way  to  let  the  interviews  go 
forward. 

Most  investigative  agencies  would  leap  at  the  opportunity  to 
take  voluntary  depositions  of  witnesses.  surely  the  Bureau  can 
overcome  a  problem  that  most  agencies  would  recognize  as  an 
opportunity. 
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Ambassador  Janes  Dobbins 

Ambassador  William  Lacy  Swing 

Associate  Deputy  Attorney  General  Seth  Waxnan 

Director  Louie  J.  Freeh 

Chief  Division  Counsel  Edwin  K.  Boldt 

Supervisory  Special  Agent  Joseph  I.  Ciccarelli 

Supervisory  Special  Agent  Richard  J.  Ciannotti 

Aeeociate  Special  Agent  Paul  E.  Hallett 

Hen.  Jean- Joseph  Exume 

Ira  J.  Xurzban 

Burton  V.  widee 

James  KcGuirk 

Jean  Baptiete  Pierre-Cadet 
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U^.  DepartiT        f  Justice 

Federal  Bureau  of  Investigation 


August    16,    1995 


In  Reply.  Pleose  Refer  to 
File  No. 

Mr.  James  McGuirk,  Esg. 
Attorney  at  Law 
201  Alhambra  Circle,  Suite  711 
Coral  Gables,  FL  33134 

Re:   Bertin/Baillergeau  Assassination  Investigation 

Dear  Mr.  McGuirk: 

On  July  27,  1995,  other  Federal  Bureau  of  Investigation 
(FBI)  empl-yees  and  I  received  facsimile  transmitted  copies  of  a 
letter  written  by  you  and  a  memorandum  prepared  by  Mr.  Joseph 
Beeler.   On  behalf  of  the  FBI,  I  am  responding  to  these 
documents.   In  your  letter  you  stated  that  you  are  providing 
legal  counsel  to  15  Haitian  government  employees,  whom  the  FBI 
desires  to  interview  regarding  the  Bertin/Baillergeau 
assassination  investigation.   You  and  Mr.  Beeler  expressed  in 
communications  that  you  support  the  continued  investigation  of 
the  assassinations  and  were  interested  in  facilitating  the 
interview  of  your  clients  by  the  FBI. 

The  FBI's  mission  in  Haiti  is  to  conduct  the  most 
objective  and  thorough  investigation  possible  under  the 
circumstances.   For  that  reason,  we  cannot  concur  a  priori  with 
your  assertion  that  you  could  ethically  represent  all  15 
individuals.   Indeed,  we  think  it  is  highly  likely  that  conflicts 
of  interest  will  develop  such  that  you  could  not  fairly  represent 
the  individual  interests  of  all  15  persons  and  that  proceeding  on 
this  basis  might  compromise  the  FBI's  investigative  efforts 
and/or  taint  the  work-product  of  the  investigation  under  Haitian 
law.   Nonetheless,  we  are  prepared  to  proceed  on  a  case-by-case 
basis  and  review  the  matter  following  each  interview. 

Mr.  Beeler 's  memorandum  references  a  conversation 
between  you  and  FBI  agents  regarding  the  FBI  providing  you  with 
interview  questions  prior  to  the  interview  of  the  Haitian 
government  employees.   Consistent  with  its  customary  and  standard 
interviewing  procedures,  the  FBI  will  not  provide  interview 
questions  for  previewing  prior  to  the  interviews.   To  use  pre- 
authorized  questions  would  not  provide  investigators  with  the 
latitude  to  explore  spontaneous  or  ancillary  issues  in  the 
pursuit  of  an  investigation  reflective  of  an  accurate  portrayal 
of  events  and  an  impartial  resolution.   It  is  important,  we 
believe,  for  the  FBI  to  follow  its  standard  interview  procedures 
to  the  extent  possible.   To  do  otherwise  without  good  cause  will 
detract  from  the  credibility  of  any  findings  --a  result  we  are 
certain  you  or  your  clients  do  not  intend. 
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Under  the  unique  circumstances  of  this  case,  however, 
the  FBI  is  willing  to  have  an  independent  court  reporter  present 
during  the  interviews  to  make  a  record  of  the  interview.   The 
court  reporter  will  be  commissioned  by  the  FBI  to  prepare  a 
verbatim  transcript  of  the  interview.   The  verbatim  transcript 
will  be  handled  in  a  manner  similar  to  United  States  Federal 
Grand  Jury  material:   it  will  be  kept  entirely  confidential  and 
will  be  provided  to  the  appropriate  Haitian  government  entity  or 
official  upon  completion  of  our  investigation.   As  with  grand 
jury  transcripts,  copies  will  not  be  provided  to  you  or  your 
client (s)  for  retention  or  review. 

If  one  or  more  of  your  clients  are  willing  to  proceed 
with  an  interview  on  the  foregoing  basis,  please  contact  me  at 
telephone  number  (305)  944-9101.   If  I  do  not  hear  from  you 
within  10  days  of  the  date  of  this  letter,  the  FBI  shall  assume 
that  none  of  your  clients  is  willing  to  be  interviewed,  and  we 
shall  proceed  accox Singly. 

Sincerely  yours. 


/  Paul  E.  Mallett 
/  Associate  Special  Agent 
in  Charge 
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Bunon  V.  Tides 
Tel  202/857-6035 
Fai  202/857-6395 


ll  Arent  Fox 

III  «utuAg<an.  DC  20036-5339 


August  17,  1995 


Lt.  Gen.  James  R.  Clapper,  Jr. 

Director 

Defense  Intelligence  Agency 

7400  Defense  Pentagon 

Room  3E258 

Washington,  D.C.  20301-7400 

ATTENTION:   Michael  F.  Munson.  Deputy  Director 

Dear  General  Clapper: 

rhis  letter  addresses  recent  published  allegations  about  supposed  conclusions  of 
the  U.S.  Military  Intelligence  officials  that  former  Prime  Minister  of  Haiti  Rend  Preval  and 
two  associates  have  orchestrated  numerous  recent  assassinations  of  political  opponents  of 
President  Aristide. 

Our  firm  represents  the  Government  of  Haiti  ("GOH").  I  am  wnting  officially 
on  behalf  of  the  Government  as  its  authorized  representative  in  this  matter  concerned. 

In  his  August  7,  1995  column  appearing  in  the  Washington  Post  Op  Ed  page  and 
other  American  newspapers,  Robert  Novak  states: 

"Political  murders  here  since  the  restoration  of  Jean-Bertrand 
Aristide,  traceable  to  close  associates  of  the  Haitian  president,  have 
reached  at  least  80,  while  the  U.S.  Embassy  looks  the  other  way. 
.  .  .  The  number  of  killings  and  their  connection  with  the 
presidential  palace  are  provided  by  U.S.  military  intelligence." 
(Emphasis  added.) 

Mr.  Novak  next  quotes  U.S.  Ambassador  William  Swing  to  the  effect  that,  among  the 
killings,  the  death  of  Mireille  Durocher  Bertin  last  March  is 

"the  only  one  anybody  talks  about  ....  There  is  no  proof  of  a 
political  murder.  Even  if  you  counted  one  or  two  of  them  as  a 
political  murder,  the  number  is  very  small." 

Mr.  Novak  then  continues: 

"U.S.  military  intelligence  disagrees.  Some  80  murders,  officers 
say,  are  political  and  are  traced  to  the  presidential  palace.  Rene 
Preval,  Aristide"s  lieutenaflt  and  possible  successor,  has  organized 
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"violence  brigades"  that  American  officers  believe  perform  the 
killings. 

Associated  with  Preval  are  Renaud  Bemardin  and  Gerard  Pierre 
Charles,  both  tied  to  Libyan  state  lerrorism,  according  to  U.S. 
sources.  They  are  linked  to  Aristide's  allies  in  the  Haitian  military, 
led  by  Col.  Mondesir  Beaubrun,  the  minister  of  the  interior." 
(Emphasis  added.) 

Mr.  Novak  made  a  similar  assertion,  citing  U.S.  Military  Intelligence,  in  a  further  colurrm  on 
Thursday,  August  10. 

I  am  aware  tiiat  reporters  sometimes  seek  to  disguise  the  true  identity  of  their 
sources.  For  example,  Mr.  Novak  might,  in  fact,  have  relied  on  individuals  in  other  U.S. 
agencies  for  these  assertion?.  I  also  am  aware  that  Mr.  Novak  undoubtedly  talked  to  Haitians 
who  have  long  spread  malicious  lies  about  President  Aristide  and  his  colleagues. 

Nevenheless,  Mr.  Novak  has  now  told  the  American  and  Haitian  publics,  as  well 
as  officials  and  other  members  of  the  media  in  both  countries  and  around  the  world,  that  U.S. 
Military  In(elligence  believes  that  these  three  prominent  political  figures  have  orchestrated 
the  killing  of  many  Haitians.   I  need  not  belabor  the  harm  such  allegations  cause. 

Given  this  background,  the  point  of  this  letter  is  to  ask  whether  such  allegations, 
in  fact,  represent  the  current  position  of  the  DIA.  or  the  intelligence  branch  of  any  Service.- 
Please  let  me  know  if  this  is  the  case  and,  if  so,  whether  it  is  the  DIA  or  a  Service 
Intelligence  Branch  that  has  reached  such  conclusions. 

If  these  statements  do  represent  the  official  assessments  of  U.S.  Military 
Intelligence,  then  I  would  like  to  meet  with  you  or  your  senior  designated  representative  as 
soon  as  possible,  in  order  to  provide  you  with  important  information  regarding  systematic 
bias  and  defects  in  U.S.  Military  Intelligence  collection  in  Haiti  caused  by  its  past,  and 
apparently  continuing,  excessive  reliance  on 

•         sources  intimately  connected  to  the  coup  regime  and  their  supporters, 
including  members  or  supporters  of  FRAPH  and  members  of  groups  who 


-  I  say  "current  position"  because,  according  to  the  press  stories,  immedialely  after  the 

killings  of  Mr.  Jeauneau  Baillergeau  and  Madame  Mireille  Durocher  Benin,  several  U.S.  military 
sources  in  Haili  and  at  the  Pentauon  stated  almost  as  a  firm  conclusion  that  Interior  Minister  Beaubrun 
had  orchestrated  their  deaths.  This  was  expressly  based  on  the  allegation  of  Mr.  Claude  Dougi,  a  U.S 
Army  interpreter  and  informani,  thai  one  Painck  Moise  had  confessed  Beaubnin's  alleged  plot  to 
Dougi.  Presumably,  any  intelligence  appreciation  at  this  point  would  be  more  thorough  and  based  on 
cross-checking  a  variety  of  all  source  material,  including  Mr.  Moise's  former  involvement  with  the 
U.S   Intelligence  Community. 
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have  been  consistently  opposed  to  restoration  of  Democracy  and  to 
President  Aristide's  administration  in  Haiti; 

•  sources  who  have  reason  to  fear  application  of  the  criminal  justice 
process  to  homicides  and  torture  committed  during  the  coup  regime;  and 

•  sources  involved  in  narcotics  trafTic. 

If  the  statements  attributed  by  Mr.  Novak  to  "U.S.  military  intelligence"  do  not 
reflect  the  considered  assessment  of  U.S.  Military  Intelligence,  then  n«y  I  respectfully 
suggest  that  you: 

•  Issue  a  statement  as  nead  of  DIA  (making  clear  you  also  are  speaking  for 
each  of  the  Service  intelligence  branches,  as  well)  that  disavows  the 
assertions  in  Mr.  No^'ak's  columns  to  which  U.S.  Military  Intelligence 
does  not  subscribe.  This  is  necessary,  since  Mr.  Novak  obviously  will 
dismiss  any  disavowal  by  State  Department  and  other  non-Pentagon 
officials  in  light  of  his  claimed  militziry  intelligence  sources. 

.  •  Request  the  OSD  Inspector  General's  Office  or  the  DIA's  Inspector 
General,  to  promptly  investigate  which  officers  are  misrepresenting  their 
own  views  as  the  views  of  U.S.  Military  Intelligence; 

•  Have  the  appropriate  senior  DOD  military  or  civilian  officials  issue  orders 
to  make  clear  that  individual  military  intelligence  officers  should  cease 
misrepresenting  such  U.S.  assessments  to  Haiti  officials,  to  officials  in 
other  U.S.  Govemment  agencies,  or  to  the  media;  and 

In  addition,  as  you  are  undoubtedly  aware,  the  Federal  Bureau  of  Investigation 
is  still  conducting  an  investigation  into  the  homicides  of  Baillergeau,  Durocher-Bertin,  Lee 
Gonzales  and  several  other  persons,  in  order  to  assist  the  GOH's  inquiry  into  those  killings 
Have  any  U.S.  Military  Intelligence  personnel  in  Haiti  told  the  FBI  that  the  MI  Command 
has  reached  conclusions  about  who  is  responsible  for  those  killings  —  as  opposed  to  simply 
having  provided  the  Bureau  with  information  about  the  victims  and  about  those  named  as 
possible  suspects  in  the  killings?  If  so,  then  it  is  important  for  the  Bureau  to  be  made  aware 
of  whether  those  MI  officers  are: 

•  speaking  for  "U.S.  military  intelligence"; 

•  speaking  for  the  U.S.  MI  Command  in  Haiti;  or 

•  speaking  merely  for  themselves. 

It  will  also  be  important  for  the  Bureau  to  be  made  aware  of  the  above-mentioned  systemic 
defects  in  the  U.S.  MI  intelligence  collection  and  assessment  process  regarding  Haiti,  insofar 
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as  the  Bureau  is  relying  on  the  product  of  that  process  as  a  primary  basis  for  conducting  its 
investigation  or  reaching  ]ts  conclusions. 

Please  note  that  none  of  the  requests  I  am  making  on  behalf  of  the  GOH  involve 
the  issue  of  "protecting  sources  and  methods".  On  the  one  hand,  a  statement  by  you  or  your 
successor  disavowing  alleged  views  of  "U.S.  military  intelligence"  reported  in  Mr.  Novak's 
columns  nruinifestly  reveals  nothing  about  source,  and  methods.  On  the  other  hand,  even  if 
your  response  to  this  letter  is  that  Mr.  Novak's  claims  do  accurately  reflect  the  official 
position  of  DIA  or  a  Service  intelligence  branch,  that  could  not.  as  a  practical  matter, 
materially  add  to  any  alert  that  the  Novak  column,  itself,  would  have  provided  about  U.S. 
knowledge  or  intelligence  sources  and  methods. 

Thank  you  for  your  prompt  attention  to  J..'.s  matter. 

Respectfully, 


j^^u:;iJrs^ ,  ItiJi^ 


Burton  V.  Wides 

BVW/ice 

cc:  Under  Secretary  of  Defense  for  Policy  Walter  Becker  Slocombe 

Director,  Central  Intelligence,  John  M.  Deutch 
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^AUL  r  PCNICMCT 


August  25,  1995 

VIA  FACSIMII.E  AND  U.S.  MAIL 

Paul  E.  Mallcn 

Asscx:iate  Special  Agent  in  Charge 
Federal  Bureau  of  Investigation 
16320  NW  2nd  Avenue 
Miami,  FL  33169 

RE:      Haiti  investigation 

Dear  Mr.  Mallett: 

I  am  in  receipt  of  your  letter  dated  August  16,  1995. 

Your  letter  concludes  that  '[i]f  I  do  not  hear  from  you  within  10  days  of  the  date  of  this 
letter,  the  FBI  shall  assume  that  none  of  your  clients  is  willing  to  be  interviewed,  and  we  shall 
proceed  accordingly.' 

This  letter  is  just  a  courtesy  to  confirm  that  we  will  respond  vithin  10  working  days,  or 
by  Thursday,  August  31,  1995. 


Thank  you  for  your  consideration. 


Yours  sincerely, 
JAMES 


jJ4  McGuirk  LLl^.-Jt/M^l-m- 


cc:       Joseph  Heeler 


\\\\^.  •,'  n   -CiO- 


/     /^U-* 


i^  ^^>>*^. 


~Wrj 
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NATIONAL  SECURITY  COUNCIL 

WASHINGTON.  DC    20506 


Angus':  28,  1995 


Dear  Mr .  Wides : 

Your  letter  dated  23  August  arrived  here  by  FAX  today, 
28  August. 

I  have  forwarded  it  to  the  Department  of  State,  v;hich  is  the 
appropriate  agency  to  receive  official  requests  from  ^oreign 
governments . 

I  suggest  that  you  contact  Airijassador  James  Dobbins  (202- 
647-2917)  or,  in  his  absence.  Ambassador  James  Leonard  (202-5'97- 
5068)  .   I  have  also  suggested  to  the  State  Department  that  they 
note  to  the  Government  of  Haiti  that  official  communications  from 
it  should  be  made  by  its  airJDassadcr  or  embassy  staff. 


^^incerely,    ^/    J 

Richard  A.  Clarke' 
Special  Assistant  to  the  President 


cc:   State  Dept.  -  Arab.  Dobbins 
A]T±i .  Leonard 
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Arent  Fox 

tOSO  r^— — ~..i  A>awc,  NV 


Angoft  23.  1995 


Mr.  Richard  A.  Quke 

Special  AJsUttnt  to  the  PiesUIaii 

and  Senioi  Director 
Olobal  IsTot*  and  MultiDadon*!  Affain 
NUionml  Security  Council 
OEOB  302 

17th  Street  A  Pennsylv«n«  Avenne.  N.W. 
WosbinKton,  DC.    20506 

Dur  Mr.  aarke: 

As  yoa  imow.  the  Govemmeni  of  Haid.  with  the  participatioD  of  the  FBI.  has 
been  investigating  the  inurden  latt  March  of  Juneau  Balllexgeau  and  Mireille  Durocber- 
Bertia. ,  I  have  been  oMdally  ataiiting  (he  Covemment't  efFortj  in  this  regard. 

In  eonn«cii0D  with  (his  effort,  I  would  lilce  to  interview  the  following  VS. 
personnel  who  have  Imponant  relevant  knowledge  regarding  accusations  about  a  plot  to 
murdei  Mdm.  Benin  isade  by  one  Mr.  Claude  Doqge  to  a  female  Special  Forecs,  U.S.A. 
sergeant  whom  Mr.  Douge  and  his  wife  called  "Sgt  Roitano'  (believed  to  be  her  last  name): 

(1)  "Sgt.  Rosario"  ••  Sgt.  Rotario  ako  was  the  penon  who  passed  on  to  her 
superiors  Mr.  Douge's  warning  about  the  alleged  plot  against  Mdm-  Bcrtio.  Douge  insists 
h«  lold  her  the  plot  also  included  killing  Leilie  DeLatour.  a  senior  offlciel  in  the  Arittide 
Adnunistration.  Yet,  Oen.  Fischer's  letter  to  the  Haitian  Covemment  warning  of  the  plot 
referenced  oivly  Mdm.  Benin.  Oen.  Fischer  did  aot  worn  the  OOH  about  a  threat  to 
DeLaiour  until  after  Mdm.  Beitin  bad  been  killed  about  a  week  later  -  and  that  U.S.  warning 
actually  originated  from  Mr.  DeLatour,  himself,  who  bad  learned  about  Mr.  Douge's  claim 
indcpendenay  and  passed  it  on  to  the  U.S.  Embassy.  Therefore,  either  Douge  is  lying  about 
mentianiog  the  danger  for  DeLatour  to  Rosario,  or.  for  some  reason,  the  U.S.  Army  chain 
of  command  failed  to  promptly  rvlay  hie  warning  about  Mr.  DeLatour  to  the  Haitian 
Govemmeoi  —  so  that  the  immediate  news  leaks  indicated  only  that  there  bad  been  a  plot  to 
kill  a  vocal  oppoeent  of  the  Arlstide  OovonmanL 

(2)  Ona  "Mr.  Foatcr"  ••  A  partner  or  companion  of  Sgt.  Rosario  when  she 
visited  Mr.  Douge  at  his  home  on  Satuiday,  March  19  and  other  occasions.  Douge  made  hu 
reported  accusation  to  Rotaiio  and  Mr.  Foster. 

(3)  Sgt.  Gtrk  >•  A  Haitian-American  soldier  in  the  U.S.  component  of  the 
MNF  (possibly  Special  Forces).  He  played  an  acdve  role  in  the  initial  intensive  inteirogation 
of  the  persons  airested  in  connection  with  the  Bettin-Baillergeau  murders  and  then  continued 
for  a  period  working  with  the  FBI  unit  on  the  caae  both  as  an  interrogator  and  as  an 
inteipietex. 

Arent  Fox  iGntner  Plotkln  Ac  Kaha   •   vuhnvnm.  DC 

H»w  York.  NY  •  Vuns*.  Va  •  BMhMd*.  MD  >  Budapw,  HuagUT  ■  M<Uh,  ICi^dom  of  Sudi  Anbli 


256 


Mr.  Richard  A.  Claike 
August  23,  1995 
Page  2 

(4)  Col.  Brian  Bush,  V£Ji.  -  Tbc  Staff  Advocate  General  officer  for 
Oenenl  Fischer  who  helped  roasage  the  initiai  investigacon  of  the  niurders. 

(5)  Col,    cant  napjT  "nfrlPgffn)    Dallaa,  Spedal  Forces,  U.S^.  •-  He  had 

senior  responsibility  for  U.S.  forces  in  cormeedon  with  the  Haitian  toldieri'  "mutiny'  over 
the  pexiod  December  23-26,  1994.  Those  collateral  events  are  very  relevant  to  assessing  Mr. 
Douge's  accusations  against  Minijier  Beaubrun. 

(6)  Name  Unknown  —  The  soldier  in  the  adtnlaistrative  section  of  tbe  2Stb 
Division  in  charge  of  negotiating  the  damage  claim  by  Mr.  Baillergeau  against  the  U.S.  Army 
for  alleged  damage  to  his  airplane.  The  U.S.  claim  that  it  repeatedly  rejected  all  but  a 
negligible  'nuisance  suit'  senlement,  including  icjectian  of  his  claim  on  tbe  morning  of  the 
killings,  is  difficult  to  reconcile  with  the  fact  of  the  victimt  allegedly  being  on  their  way  to 
another  meeting  at  Camp  Democracy  the  same  afternoon  when  they  were  shot. 

While  theae  persons  are  all  U.S.  military  personnel,  with  the  possible  exception 
of  "Mr,  Foster",  I  am  asking  the  NSC  office  to  arrange  for  their  being  made  available,  since 
my  request  may  implicate  nadonal  policy  level  issuea,  or  at  least  requites  coordination  arooog 
several  Executive  Branch  Departments.  I  am.  however,  also  providing  Under  Secretary  of 
Defense  Slocombe  with  a  copy  of  this  correspondence. 

Thsok  you  for  your  prompt  anention  to  this  utaiCBT. 

Sincerely  yours. 


eyji.v.ti^-^ 


Burton  V.  Wide* 

BVW/lce 

cc:  Prime  Minister  Smark  Michel 

Under  Secretary  of  Defense  for  Policy  Walter  Becker  Slocombe 
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James  McGuirk.  E  A. 

•Ol  ALMAMBRA  CIWCLC 
•  UITC  711 

CoMAi.  Gablss.  TtomnxA  obio* 


JAMCS  MCOUIMK 
OMCOa  T.  TOUMO 


Sq>teinber  1.  1995 


Via  Facsimile  and  U.S.  Mail 

Paul  E.  Mallen 

Associate  Special  Agent  in  Charge 
Federal  Bureau  of  Investigation 
16320  N.  W.  Second  Avenue 
Miami,  Florida  33169 

£>ear  Mr.  Mallett: 


We  appreciate  very  much  your  letter  of  August  16,  1995,  conveying  the  Bureau's 
willingness  to  utilize  a  court  reporter.  There  is  much  wisdom  in  letting  us  keep  a  copy  of  the 
transcripts  for  the  clients,  and  we  believe  the  Bureau  should  reconsider. 

Your  letter  did  raise  a  new  matter:  you  put  us  on  notice  that  the  Bureau  contends  that  we 
are  laboring  under  an  impermissible  conflict  of  interest.  This  requires  immediate  attention. 

Joe  Beeler  has  prepared  a  memorandum  for  your  consideration  and  is  sending  it  under 
separate  cover.  After  we  hear  back  from  you,  we  will  convey  your  response  along  with  our 
recommendations  to  the  clients,  then  report  back  to  you. 

Yours  sincerely, 

JAMES  McQUIRlQ  P.  A. 


cc:       Josq>h  Beeler 


McGui  k 
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JOSKPH   DKEZ.ER.  P.A. 


~0^//I^J^ 


ZMPOSXAIR  *OTZCI 

TBZI  yxcSZXZLI  TU^SMZSfiZOU  Xfi  ZVTSSCeD  OVLY  POR  TVS  V8E  07  7BE 
INPZ7ZD0AL  OR  CKTZTY  TO  VEICH  IT  18  XD0SS88SO.  XT  XAY  COKTAZV 
XK70IIMXTI0K  TBXT  IS  PRI7XLBQ2D,  CONTZDEVTIAL  AKO  PROTBCTSO  f&OX 
DIBCI.08CRI    CKSES    APPLZCXfiLS    ZAW.  IF    YOU     (THE    READER    OF    THIS 

HOTICE)  ARE  Nor  THE  INTENDED  RECIPIENT,  OR  THE  EKPLOYEE  OR  AGENT 
RESPONSIBLE  FOR  DELIVERING  THE  FAX  MESSAGE  TO  THE  INTENDED 
RECIPIENT,  DO  NOT  READ  THE  CONTENTS.  FURTHER,  YOU  ARE  HEREBY 
NOTIFIED  THAT  ANY  UNAUTHORIZED  DISSEMINATION,  DISTRIBUTION  OR 
COPyiNG  OF  THIS  COMMUNICATION  IS  STRICTLY  PROHIBITED.  IF  YOU  HAVE 
RECEIVED  Tn:s  COMMUNICATION  IN  EWOR,  PLEASE  NOTIFY  US  IMMEDIATELY 
BY  TELEPHONE  AND  RETURN  THE  ORIGINAL  MESSAGE  TO  US  AT  THE  ABOVE 
ACORESS   VIA  THE  UNITED   STATES   POSTAL  SHERVICE.      THANK   YOU. 

PACfilMlLB  TKANSXISSIOlf 

DATE:         0^  ■0(p'^< TIME;  ^'JS   Jyyn 

TO:  /U^-^.  ^^y    fkul  f  f/^iMjr  TAX  NO.  ;  *?^'7 -  (^6,71? 

FROM:     Ofi<L>ya/.  .  fJ^uJL^ 

The     following     facsiail*     transaission     consists     of     g^/       pages, 
including  this  cover  page.     If  you  do  not  receive  all  of  the  pages, 
please  contact  our  office  at   (305)    576-3050.      If  you  wish  to  reply 
ta  ua  by  FAX,    our  FAX  number  i«   (305)    576-8080. 
COMMENTS:   V '^AlA^A^^A><^/>rtyy»>t^/;^CZxy;t  eru  ^tAj^^/ 
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MEMORANDUM 

to:       paul'E.  Mallett 

AsBcx:late  Special  Ag«nt  In  Charge 

from:     Jo»<ph  Beelar 

DATE:     Sept«Bber  6,    1995 

R£:       Bertin/Baillcrgcau  nurdcr  Investigation  in  Haiti 

XHTRODOCTIOir 

He  are  pleased  that  the  Federal  Bureau  of  Investiqation  has 
recognized  the  dej^rability  of  having  a  tr,anscript  of  the 
interviews.   This  is  progress. 

More  is  needed.  In  your  August  16,  1995,  letter  written  "[Ojn 
behalf  of  the  FBI"  to  Janes  McGuirk  you  reply  to  a  July  27,  1995, 
letter  from  Mr.  McGuirk  to  Deputy  Assistant  Director  William  Z. 
Perry  and  a  Memorandua  of  the  same  date  fron  ae  (Joseph  Beelar}  to 
Mr.  Perry.  Unfortunately,  your  letter  raises  a  new  problep, 
belatedly  suggesting  that  ve,  as  counsel  for  the  witnesses,  labor 
under  a  conflict  of  interest;  and  overlooks  much  of  what  we  said 
about  the  necessity  of  a  witness  to  have  a  copy  of  his  interview 
transcript.   Let  us  explain. 

Z.   TBS  BUKEAO'8  COMFLICT  OP  ZMTrKEST  CLAIM 

Your  August  16  letter  declares  that  the  FBI  "cannot  concur  a 
priori  with  your  assertion  that  you  could  ethically  represent  all 
15  individuals."  (Page  1)  Actually,  Mr.  McCuirk's  letter  sin-ply 
stated  that  a  tea»  of  attorneys  represented  all  15  individuals 
named  in  the  June  28,  1995,  letter  from  Supervisory  Special  Agent 
Richard  J.  Giannotti  to  Minister  of  Justice  Jean-Joseph  £xune. 
Neither  Mr.  McCuirk's  letter  nor  my  Memoranduia  made  any  assertions 
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about  ethics.  Thus,  it  is  your  letter  that  has  raised  the  conflict 
of  interest  issue,  a  hurdle  that  ve  thought  had  been  crossed  when 
our  clients  accepted  ue  as  counsel. 

In  essence,  you  eeem  to  have  interjected  a  claiia  that  we,  as 
counsel  for  the  witnesses,  are  acting  unethically.  This  requires 
us  to  infoCTB  our  clients  of  your  concerns;  meet  with  then,  again, 
to  discuss  the  representation;  and  revisit  the ^choice  of  counsel 
questions. 

A.  The  Lav  Regulaei&g  Conflicts  of  latarest 
We  nay  not  understand  the  Bureau's  claim.  Are  you  saying  that 
Mr.  McGuirX  cannot  ethically  represent  all  of  his  clients  simply 
because  of  potential  conflicts  of  interest?  Or  are  you  aware  of 
facts  indicating  actual  conflicts  of  interest?  Or  are  you  saying 
that  in  a  crininal  investigation  the  law  presumes  that  there  is  an 
irreconcilable  conflict  of  interest  whenever  store  than  one  witness 
chooses  to  be  represented  by  the  sane  lawyer?  or  that  there  is 
some  number  of  clients  beyond  which  multiple  representation  is 
inpemissible?  Please  enlighten  us. 

Meanwhile,  we  will  attempt  to  explain  our  understanding  of  the 
law  and  practice  governing  conflicts  of  interest.  The  canons, 
codes  or  rules  of  ethics  in  every  Anarican  jurisdiction  allow 
multiple  representation.  Moreover,  it  is  not  unusual  for  one 
lawyer  to  represent  joore  than  one  client  in  the  sane  investigation. 
The  lawyer  must  be  careful,  of  course,  that  no  client's  individual 
interests   are   sacrificed.     We   have   been   alert   to   this 
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responsibility  and  do  not  know  of  any  actual  conflict.  (For  your 
convenience,  ve  have  enclosed  a  copy  of  Rule  4-1.7  of  the  Florida 
Rules  of  Professional  Conduct  and  the  official  Coiamente 
accompanying  the  rule.  The  Florida  rule  and  comments  are  based 
upon  the  American  Bar  Association  Model  Rules  of  Professional 
Conduct.  The  Florida  ethics  rules  have  been  adopted  by  federal 
courts  in  Florida.  E.g..  S.D.  Fla.  L.R.  11.1.<C.  The  ABA  Model 
Rules  have,  of  course,  been  adopted  by  other  state  and  federal 
courts  throughout  the  United  States.) 

There  is  no  ethics  rule  based  upon  the  number  of  clients 
represented.  Your  letter  cites  no  authority  for  its  "a  priori" 
theory,  and  the  courts  have  rejected  such  an  approach.  E.g. .,  In  re 
Investigation  Before  April  197S  Grand  Jury.  S31  F.2d  600  (D.C.  Cir. 
1976}  (in  federal  grand  jury  investigation,  court  of  appeals 
rejects  prosecutor's  bald  argusent  that  a  lawyer  had  a  blatant 
conflict  of  interest  by  sinultaneously  representing  21  newspaper 
pressnen  plus  their  union  president  and  vacates  order  requiring 
each  to  retain  separate  counsel) ;  in  re  Special  Grand  Jury.  480  F. 
Supp.  174  (E.D.  Wis.  1979)  (in  federal  grand  jury  investigation, 
court  refuses  to  disqualify  lav  fim  that  was  siBultaneouely 
representing  2  3  present  and  fonaer  employees  of  the  Hiller  Brewing 
Company,  even  though  the  legal  fees  were  being  paid  by  the 
corporation);  Hatter  of  Grand  Jury  Empaneled.  J»T^^^j^rv  21.  1975.  536 
F.2d  1009  (3d  Cir.  1976)  (court  of  appeals  reverses 
disqualification  of  lawyer  vho  was  simultaneously  representing  nine 
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off ieere  and  employees  of  the  National  Maritime  Union,  even  though 
each  of  the  nine  witnesses  Invoked  the  protection  of  the  Fifth 
AJnendaent  and  refused  to  testify  before  the  grand  jury);  SSg  v. 
Ca9£fl,  533  P. 2d  7  (D.C.  Cir.  1976)  (in  a  formal  SEC  investigation 
of  insider  nisconduct,  court  of  appeals  refuses  to  curtail 
attorneys  who  were  simultaneously  representing  nine  witnesses,  even 
though  three  of  these  clients  were  principal  targets  of  the 
investigation  and  two  of  these  pleaded  the  Fifth  Amendment)  ;  Matter 
cf  Special  February  1977  Grand  Jury.  581  r.2d  1262  (7th  Cir.  1978) 
(court  of  appeals  declines  to  order  disqualification  of  an  attorney 
who  siaultaneously  represented  multiple  grand  jury  witnesses,  even 
though  two  of  these  clients  had  been  innunized) . 

Speaking  generally  of  the  sinultaneous  representation  of  a 
corporation  and/or  its  officers  and  eaployees,  connentators  have 
concluded  that  "[t]he  approaches  of  the  courts  vary,  especially 
when  grand  jury  proceedings  are  involved,  but  no  hard  and  fast  rule 
precludes  such  multiple  representation."  Samuel  R.  Killer  t  Irwin 
H.  Warren,  "Conflicts  of  Interest  and  Ethical  Issues  for  the  Inside 
and  Outside  Counsel",  Chap.  9  in  Section  of  Litigation,  American 
Bar  Association,  Thg  Corporate  Litigator  145  (1989)  (endnote 
deleted).  Similarly,  legal  scholars — indeed,  ones  who  have  served 
with  the  Office  of  the  Solicitor  General — have  found  that  "in  the 
federal  courts  there  is  no  bright  line  standard  for  assessing  the 
propriety  of  representing  multiple  witnesses  or  for  evaluating 
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other  potential  conflicts  of  interest."  Sara  Sun  Beale  &  willian 
C.  fcryaon,  1  Grand  Jury  Lav  and  Practice  $  6:20,  at  p.  110  (1986). 
The  standard  is  refined,  not  crude.  It  demands  that  the 
lawyer  looX  belov  the  surface  and  weigh  the  facts.  McAlinden  v. 
wiooing.  543  r.  Supp.  1004,  1006  (S.D.N.Y.  1982)  ("Although 
plaintiff  vehemently  asserts  that  the  inherent  .conflicts  in  this 
joint  counsel  arrangement  mandate  [the  lav^er's;  automatic 
disqualification,  each  case  anist  be  independently  reviewed  on  its 
facts  to  deterninc  if  the  severe  reaedy  of  disqualification  is 
aerited. ") 

In  short,  there  is  no  rule  of  thumb  for  tossing  lawyers  out  of 
a  case  and  stranding  their  clients.  This,  ve  believe,  is  basic 
law. 

B.  Other  Frebleas  with  tbe  Bureau's  Claia 
You  should  recognite  that  the  Bureau  can  only  have  a  limited 
role  in  asserting  a  conflict  of  interest  against  counsel  for  the 
witnesses.  Ordinarily,  multiple  representation  is  a  natter  to  be 
decided  by  the  lawyer  and  the  clients  without  supervision  by 
executive  branch  agencies.  Ss&  "Preanble:  A  Lawyer's 
Responsibilities,"  Florida  Rules  of  Professional  Conduct.  (A  copy 
of  this  Preamble  is  enclosed  too.)  The  rules  of  ethics  teach  that 
when  a  conflict  is  charged  by  an  opposing  party,  the  "objection 
should  be  viewed  with  caution,  however,  for  it  can  be  misused  as  a 
technique  of  harassment."  Coirunent  to  Rule  4-1.7,  Florida  Rules  of 
Profeaslenal  Conduct;  Preamble,  fupra;  accor^  Weaver  v.  pillordi 
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819  P. 2d  110  (Ida.  App.  1991)  (rules  of  athicc  cerva  as  a  guid«  for 

lawyering;  they  are  not  intended  to  be  used  as  procedural  weapons; 

assertions  of  conflict  by  an  opposing  party  should  be  viewed  with 

caution} . 

You  should  also  realize  that  the  Bureau's  timing  does  not  help 

the  situation.  Why  did  the  FBI  wait  aore  than  a  aonth  after  it 
knew  of  the  multiple  representation  to  raise  an  objection?  On  July 
4,  1995,  Mr.  McGuirk  telephoned  the  FBI  in  Port-au-Prince  on  behalf 
of  one  client.  On  July  5  he  called  again  on  behalf  of  another 
client.  On  July  6  he  called  on  behalf  of  three  more.  On  July  lo 
Kr.  McGuirX  faxed  a  letter  to  Supervisory  Special  Agent  Gianrotti 
listing  13  witnesses  he  was  representing.  (That  list,  of  course, 
has  been  supplenented. } 

When  we,  the  three  lawyers  for  the  witnesses,  met  with  the 
three  representatives  of  the  Bureau  in  Port-au-Prince  on  July  13, 
1995,  we  volunteered  that  we  were  sensitive  to  the  potential  for 
conflict  of  interest,  and  we  explained  that  we  were  proceeding 
carefully  and  cautiously.  In  the  Bureau's  July  14  letter  to  Janes 
KcCuirk,  FBI  Chief  Division  Counsel  Edwin  H.  Boldt,  who  had 
attended  the  neeting,  addressed  a  number  of  issues  discussed  there 
but  did  not  complain  that  counsel  for  the  witnesses  were  laboring 
under  any  potential  conflict  of  interest. 

Given  this  history,  it  is  surprising,  to  say  the  least,  that 
the  FBI  would  raise  a  conflict  of  interest  objection  for  the  first 
tine  in  an  August  16  letter. 
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Moreover,  the  Bureau 't  eolution  is  problematical,  to  say  the 
leaet.  The  FBI  (1)  claias  a  conflict  of  interest  problem,  then  (2) 
insists  that  rngardless  of  it  ve  proceed  to  counsel  our  clients 
-about  important  decisions  and  represent  thea  at  interviews,  and  (3) 
•  adds  that  the  FBI  will  deal  with  the  issue  after  each  client  has 
Bade  his  decision  and  given  an  interview  represented  toy  supposedly 
conflicted  counsel.  (Page  1)  in  the  sane  paragraph  the  letter 
declares  it  is  highly  liKely  "that  proceeding  on  this  basis  might 
conpromise  the  FBI's  investigative  efforts  and/or  taint  the  work- 
product  of  the  investigation  under  Haitian  law."   (Page  1) 

Our  clients  do  not  want  a  flawed  investigation  nor  a  tainted 
result.  They  want  the  Killers  identified  and  the  murders  stopped. 
C.  Resolving  the  Issue 
Conflict  of  interest  issues  must  be  addressed  at  the 
threshold.  SS£  Redd  v.  shell  Oil  Co..  518  F.2d  311  (10th  Cir. 
1975).  Further,  "legal  ethics  are  pragmatic  and  to  be  applied 
where  real,  not  speculative  harm  is  involved."  ye(^dicX  v.  Summit 
House.  Inc..  835  F.  Supp.  137,  146  (S.D.N.Y.  1993).  So  that  the 
guestion  can  be  resolved  responsibly,  the  Bureau  should  disclose 
all  the  facts  fron  which  it  deduces  we  are  disabled  by  an  unethical 
conflict  of  interest.   Please  inform  us  of  the  following: 

1.  What  facts  suggest  a  conflict  of  interest?  As  the 
case  law  deDOnstratea,  conflict  and  disqualification  decisions 
must  be  based  en  facts. 
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2.  Which  clients  have  interests  that  are  in  conflict 
with  the  interest  of  other  clients?  Your  letter  asserts.  "It 
is  highly  likely  that  conflicts  of  interest  will  develop  such 
that  you  could  not  fairly  represent  the  individual  interests 
of  all  fifteen  persons  ..."  (Page  1)  You  need  to  divulge 
facts  that  are  so  likely  to  develop  into  a  conflict  of 
interest  and  to  specify  which  client  nay  be'  injured. 

3.  If  we  proceed  on  the  basis  of  multiple 
representation  as  planned,  precisely  how  will  this  "compronise 
the  FBI's  investigative  efforts,"  as  you  forecast?  (Page  1) 
Do  you  have  anything  specific  in  mind? 

4.  If  we  proceed  on  the  basis  of  multiple 
representation,  precisely  how  will  this  "taint  the  work- 
product  of  the  investigation  under  Haitian  law,"  as  you 
predict?  (Page  1)  Do  you  have  a  legal  opinion  available  that 
we  can  review  with  our  Haitian  counsel? 

5.  Our  clients,  as  law  enforcement  officers,  would  like 
to  share  with  the  Bureau  how  they  believe  the  crimes  should  be 
investigated.  Nonetheless,  as  their  counsel,  we  are  now 
obliged  to  ask  the  usual  questions.  As  to  each  client,  is  he 
a  "subject"  of  the  investigation?  Is  he  a  "target"  of  the 
investigation?  These  questions  are  routinely  asked  and 
answered  in  federal  investigations.  Indeed,  there  is 
"longstanding  internal  practice"  of  the  Departnent  of  Justice 
to  warn  grand  jury  witnesses  if  they  are  targets  or  subjects 


267 


To:   Paul  E.  Mallett  SepteJ8b«r  6,  1995 

Re:   Bertin/Baill«rgeau  Burdcr  investigation  Page  9 


of  an  invottigation  and  to  advise  then  of  their  rights.  ££s 
Unitad  States  Attorneys'  Manual  9-11. ISO. 

6.  To  assist  us  further  in  resolving  the  Bureau's 
claim,  are  you  able  to  furnish  us  any  prior  statements 
attributed  to  any  of  our  clients?  We  will  use  this 
inforsation  to  advise  each  client  intelligei^tly  whether  there 
is  an  arguable  conflict  of  interest  and  to  diccuse  whether  he 
ought  to  waive  it. 

7.  How,  exactly,  does  the  Bureau  propose  to  "review  the 
matter  following  each  interview"?  (Page  1)  What  procedure 
does  the  Bureau  have  in  Bind?  What  standard  will  be  applied? 
Who  will  decide  any  disagreenents  that  nay  result? 

8.  In  the  Bureau's  view,  how  many  witnesses  can  a 
lawyer  represent  without  being  a  priori  conflicted? 

In  conclusion,  you  have  put  us  on  general  notice  of  a  conflict 
of  interest  contention.  You  have  further  suggested  the  problem 
might  be  resolved  later,  at  some  risk.  Ne  feel  obliged  to  request 
the  basis  for  your  contention  and  to  address  the  obstacle 
lainediately. 

IX.   THE  DIPriCULTIBS  07  SZCJIET  TRAKSCSIPTS 

When  we  meet  with  our  clients  to  discuss  the  Bureau's  conflict 
of  interest  claim,  we  would  like  to  tell  them  that  the  FBI  will  let 
each  one  see  what  the  court  reporter  has  taken  down  as  his 
statement  and  let  his  counsel  retain  a  copy.   Thus  we  ask  the  FBI 
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to  reconsider  its  pronouncaaent  to  Mr.  McCuirk  that  "copies  [of 
transcripts]  will  not  be  provided  to  you  or  your  client (s)  for 
retention  or  review."  (Page  2)  That  is  a  proposal  that  no  lawyer 
worth  his  salt  could  recooinend  to  a  client. 
X.     The  Pursuit  of  Equality 
frankly,  w«  do  not  understand  why  the  Bureau  insists  upon 
second-class  treatment  of  our  clients.   In  my  July  27,  1995, 
Memorandum  to  William  £.  Perry  I  stated  that'  in  history  and 
practice  the  FBI  has  permitted  an  exact  record  to  be  made  of 
interviews  by  its  agents  when  the  witness  nade  accurate  recording 
a  condition  for  granting  any  interview.   (Page  13)   Our  assertion 
that  the  FBI  has,  upon  demand,  permitted  an  exact  record  to  be  made 
of  voluntary  interviews  carries  with  it  the  corollary  that  the 
witnesses  had  access  to  this  record.  The  Bureau  has  not  responded 
to  the  main  proposition  nor  to  its  corollary.   But  we  know,  as  a 
fact,  that  the  Bureau  has  granted  this  elementary  courtesy  to 
United  States  citizens. 

The  July  27  Memorandum  also  asked  what  is  the  genuine  FBI 
policy  and  practice  and  advised  the  Bureau  that  "[e]ach  client  has 
to  be  informed  accurately  about  FBI  policy  and  procedure  before  he 
can  decide  what  conditions,  if  any,  to  attach."  (Page  13-14  &  n.2) 
We  are  still  waiting  for  an  answer.  Merely  telling  us  what 
safeguards  you  will  allow  our  clients  in  this  matter  will  not  do 
when  you  do  not  declare  what  you  have  bestowed  on  other  voluntary 
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witnesses  and  do  not  deny  that  eone  have  been  favored  more 
generously. 

B.  tbe  Seareh  for  tb*  Trutb 

The  July  27  Memorandum  qpiectioned  the  necessity  for  reliance 
upon  "the  one-sided  and  unscientific  FBI  Form  FD-SOa  (Report  of 
Interview)  technique  .  .  .*  (Page  1-2)  The  Bureau  has  now 
recognized  the  desirability  of  transcripts.  But  the  procedure 
proposed  remains  less  than  scientific. 

Enploying  a  court  reporter  serves  the  goal  of  searching  for 
the  truth.  Bat  the  Bureau  needs  to  stick  with  the  rationale  of  the 
procedure.  The  witness  and  his  counsel  have  to  inspect  the 
transcript  while  their  memories  are  fresh  from  the  interview.  This 
is  why  stenographic  notes  of  a  deposition  are  typed  up  promptly  and 
shown  to  the  witness  for  reading  and  signing. 

Prompt  review  assures  that  the  content  is  accurate.  That  is, 
this  scrutiny  is  required  to  assure  that  the  record  is  complete  and 
verbatim  and,  most  importantly,  that  the  quest  for  the  truth  is 
being  served.   Here  are  the  issues: 

•  The  court  reporter's  shorthand  or  stenographic  notes  must 
be  a  true  and  correct  account  of  what  was  said.  Did  the 
court  reporter  get  it  down  right? 

•  The  typist's  transcript  must  be  a  faithful  transcription 
of  the  notes. 
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•  The  interpreter's  translation  of  an  English  language 
Question  vust  be  reliable.  Did  the  translator  capture 
the  thought? 

•  The  interpreter's  translation  of  an  answer  into  English 
Bust  also  be  reliable. 

•  The  witness's  understanding  of  what  the  examiner  wants  to 
know  must  be  clear.  When  an  interview  is  beset  by 
language  and  cultural  differences,  ther«  is  plenty  of 
room  for  confusion. 

•  The  witness's  response  oust  accurately  articulate  his 
knowledge. 

•  Errors  sust  be  corrected. 

Experience  teaches  that  these  objectives  can  only  be  achieved  when 
the  parties  study  the  transcript  as  soon  as  possible  after  the 
interview  or  deposition.  In  re  Russo.  53  F.R.D.  564,  571-72  (CD. 
Cal.  1971). 

Parenthetically,  your  letter  states  that  grand  jury 
transcripts  are  not  provided  to  the  witness  or  to  the  witness's 
counsel  for  retention  or  review.  (Page  2}  This  is  true,  as  far  as 
it  goes. 

The  practice  has  created  many  problems.  So,  when  a  witness 
moves  for  production  of  a  transcript  of  his  grand  jury  testimony, 
courts  are  now  likely  to  grant  the  motion.  E.g. .  in  rs  geale^ 
Mfilififl,  880  P. 2d  1367  (D.C.  Cir.  1989);  In  ZA   Hftimerlft.  788  F. 
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Supp.  700  (E.D.N.Y.  1992).   The  Menorandun  cited  this  caselaw. 
(Page  19) 

Putting  aside  the  special  case  of  grand  jury  practice,  it  is 
li)cely  that  most  federal  agencies  would  allow  a  witness  to  have  a 
transcript  of  what  he  said.  Under  the  Administrative  Procedure  Act 
a  person  coapelled  to  testify  before  an  agency  ofr  a  representative 
thereof  is  entitled  to  procure  a  transcript  'Of  his  testimony 
"except  that  in  a  nonpublic  investigatory  proceeding  the  witness 
oay  for  good  cause  be  lit&ited  to  inspection  of  the  officiAl 
transcript  of  his  testimony."  5  U.S.C.  S  555(c).   This  right  to  a 
transcript  applies  even  to  purely  Investigatory  proceedings 
conducted  for  factfinding  purposes.  E.g. .  In  £g  U&il,   209  F.  Supp. 
76  (D.  W.Va.  1962)  (IRS  investigation;  the  APA  requires  the  federal 
agency  conducting  the  inquiry  to  furnish  each  witness  surar:>onsed 
with  a  copy  of  the  transcript  of  his  own  testimony;  the  refusal  of 
a  witness  to  sign  the  original  transcript  does  not  constitute  good 
cause  for  denying  him  a  copy);  see  also  Mott  v.  McMaJion.  214  F. 
Supp.  20  (N.D.  Cal.  1963)  (IRS  investigation  of  tax  liability  and 
possible  fraud;  a  witness  summonsed  to  testify  cannot  be  made  to 
depend  upon  the  federal  agency  for  obtaining  a  transcript;  and, 
specifically,  the  witness  is  entitled  to  have  his  own  court 
reporter  present  taking  down  the  proceedings) .    If  witnesses 
conpelled  by  federal  agencies  to  testify  always  have  a  right  to 
inspect  the  transcript  and  usually  have  a  right  to  procure  «  copy, 
why  Should  a  voluntary  witness  be  treated  worte? 
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C.   Proteeticn  against  DafaaatioB 

The  FBI  has  overlooked  the  one-cided  nature  of  the  procedure 
it  proposes.  Why  should  a  witness's  own  words  be  )tept  a  secret 
from  him?  How  can  a  client  refute  false  clains  about  his 
teetiaony? 

Certain  elements  v*  the  news  nedia  covering  Haiti  are 
irresponsible.  Mr.  McGuirk's  July  27,  1995, 'letter  to  Deputy 
Assistant  Director  Perry  pointed  out  the  problem.  (Page  2)  The 
accompanying  Memorandua  spelled  out  this  concern.  (Pages  2-3,  fi- 
ll, 12) 

To  illustrate  the  danger,  consider  the  June  21-28,  1995,  issue 
of  the  Haiti-Obscrvateur.  In  an  article  headlined  "The  Bertin 
Affair"  the  Observateur  declared  that  the  FBI  report  on  the 
investigation  had  been  prepared  but  not  »ade  public  yet.  The  story 
reported  as  fact  that  nore  than  four  neinbers  of  the  "Lavalas 
regiae"  were  involved  and  the  FBI  had  concluded  that  the  crime  is 
an  "official  assassination."  All  of  this,  of  course,  is  arrant 
noneenfitt. 

What  if  the  pbservatcur  next  reports  falsely  that  one  of  our 
clients  confessed  to  the  FBI  that  he  assassinated  Madame  Bertin? 
Or  that  he  accused  some  innocent  person  of  doing  it?  A  vitnees  who 
voluntarily  cooperates  with  law  enforcement  and  gives  it  the 
benefit  of  his  statement  should  be  entitled  to  point  to  that 
statement  to  protect  his  reputation. 
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To:   Paul  E.  Mallett  Stptember  6,  1995 

Re:  Bertin/Balllergeau  aurder  investigation  Page  15 


In  eian,  we  ask  the  FBI  to  grant  a  simpla  courtopy  it  has 
extended  to  witnesses  in  the  United  States;  to  pursue  the  search 
for  truth  to  its  logical  conclusion;  and  to  let  each  witness  have 
access  to  his  own  statement.  Granting  the  services  of  a  court 
reporter  but  denying  a  copy  of  the  transcript  seems  like  another 
"instance  of  keeping  the  word  of  promise  to  the  eir  and  breaking  it 
to  the  hope."  United  states  v.  Nuoent.  346  U.S.-  1,  10,  13  (1953) 
(Frankfurter,  J.,  dissenting). 

COHCLOSIOM 
Your  August  16,  1995,  letter  has  placed  a  cloud  on  counsels' 
representation  of  the  witnesses.   We  urge  full  disclosure  by  th« 
Bureau  so  wo  can  re:Bove  the  cloud  or  remove  counsel. 

After  this,  we  can  reach  the  secret  transcript  issue.  If  w« 
remain  as  counsel  in  the  natter,  we  would  like  to  tell  our  clients 
some  good  news:  that  the  Bureau  will  not  take  their  statements 
without  giving  then  a  record  to  rely  upon. 

We  were  ready  to  start  the  interviews  in  July  when  we  ran  into 
the  Bureau's  resistance  to  transcripts.  We  will  consult  with  our 
clients  as  soon  as  the  agency  has  responded  to  the  ethics  problem 
and  reconsidered  its  resistance  to  sharing  the  transcripts.  We 
await  your  reply. 

Enclosures 

cc:   Hrae.  Jean-Joseph  Exune 

Jaaas  McGuirk 

Jean  Baptiete  Pierre-Cadet 

Ira  J.  Kurzban 

Burton  V.  wide* 


274 


CHAPTER  4.    RULES  OF  PROFESSIONAL  CONDUCT 


PREAMBLE:  A  LAWYER'S 
RESPONSIBILITIES 

A  lawyer  is  a  representative  of  clients,  an  officer  of 
the  legal  system,  and  a  public  citizen  having  special 
responsibility  for  the  quality  of  justice. 

As  a  representative  of  clients,  a  lawyer  performs 
various  functions.  As  an  adviser,  a  lawyer  provides  a 
client  with  an  informed  understanding  of  the  client's 
legal  rights  and  obligations  and  explains  their  prac- 
tical implications.  As  an  advocate,  a  lawyer  zealously 
asserts  the  client's  position  under  the  rules  of  the 
adversary  system.  As  a  negotiator,  a  lawyer  seeks  a 
result  advantageous  to  the  client  but  consistent  with' 
requirements  of  honest  dealing  mth  others.  As  an 
intermediary  between  clients,  a  lawyer  seeks  to  recon- 
cile their  interests  as  an  ad\nser  and,  to  a  limited 
exte.nt,  as  a  spokesperson  for  each  client  A  lawyer 
acts  as  an  evaluator  by  examining  a  client's  legal 
affairs  and  reporting  about  them  to  the  client  or  to 
others. 

In  all  professional  functions  a  lawyer  should  be 
competent,  prompt,  and  diligent  A  lawyer  should 
maintain  communication  with  a  client  concerning  the 
representation.  A  lawyer  should  keep  in  confidence 
information  relating  to  representation  of  a  client  ex- 
cept so  far  as  disclosure  is  required  or  permitted  by 
the  Rules  of  Professional  Conduct  or  by  law. 

A  lau7er's  conduct  should  conform  to  the  require- 
ments of  the  law,  both  in  professional  service  to  clients 
and  in  the  lawyer's  business  and  personal  affairs.  A 
lawyer  should  use  the  law's  procedures  only  for  legiti- 
mate purposes  and  not  to  harass  or  intimidate  others. 
A  hvytr  should  demonstrate  respect  for  the  legal 
jj'slem  and  for  those  who  serve  it  including  judges, 
c'.Jier  lawyers,  and  public  officials.  While  it  is  a 
hf.ya'a  duty,  when  necessary,  to  challenge  the  recti- 
tude of  official  action,  it  is  also  a  lawyer's  duty  to 
uphold  legal  process. 

As  a  public  citizen,  a  lawyer  should  seek  improve- 
aeat  of  the  law,  the  adnainistration  of  justice,  and  the 


quality  of  service  rendered  by  the  legal  profession. 
As  a  member  of  a  learned  profession,  a  lawyer  should 
cultivate  knowledge  of  the  law  beyond  its  use  for 
clients,  employ  that  knowledge  in  reform  of  the  law, 
and  work  to  strengthen  legal  education.  A  lawyer 
should  be  mindful  of  defidendes  in  the  administration 
of  justice  and  of  the  fact  that  the  poor,  and  sometimes 
persons  who  are  not  poor,  cannot  afford  adequate 
legal  assistance,  and  should  therefore  devote  profes- 
sional time  and  dvic  influence  in  their  behalf.  A 
lawyer  should  aid  the  legal  profession  in  pursuing 
these  objectives  and  should  help  the  bar  regulate  itself 
in  the  public  interest 

Many  of  t.  lawyer's  professional  responsibilities 
are  prescribed  in  the  Rules  of  Professional  Conduct 
and  in  substantive  and  procedural  law.  A  lawyer  is 
also  guided  by  personal  consdence  and  the  approba- 
tion of  professional  peers.  A  lawyer  should  strive  to 
attain  the  highest  level  of  skill,  to  improve  the  law  and 
the  legal  profession,  and  to  exemplify  the  legal  profes- 
sion's ideals  of  public  service. 

A  lawyer's  responsibilities  as  a  representative  of 
clients,  an  officer  of  the  legal  system,  and  a  public 
dtizen  are  usually  harmonious.  Zealous  advocacy  is 
not  inconsistent  with  justice.  Moreover,  unless  viola- 
tions of  law  or  injury  to  another  or  another's  property 
is  involved,  preserving  client  confidences  ordinarily 
ser\'es  the  public  interest  because  people  are  more 
likely  to  seek  legal  ad%'ice,  and  thereby  heed  their 
legal  obligations,  when  they  know  their  communica- 
tions uill  be  private. 

In  the  practice  of  law  conflicting  responsibilities  are 
often  encountered.  Difficult  ethical  problems  may 
arise  from  a  conflict  between  a  lawyer's  responsibflity 
to  a  dient  and  the  lawyer's  owTi  sense  of  personal 
honor,  induding  obligations  to  sodety  and  the  legal 
profession.  The  Rules  of  Professional  Conduct  pre- 
scribe terms  for  resolving  such  conflicts.  Within  the 
framework  of  these  rules  many  difficult  issues  of 
professional  discretion  can  arise.  Such  issues  must  be 
resolved  through  the  exercise  of  sensitive  professional 
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and  moral  judgment  guided  by  the  basic  principles 
underlying  the  rules. 
Lawyers  are  officers  of  the  court  and  they  are 
_  responsible  to  the  judiciary  for  the  propriety  of  their 
professional  activities.  Within  that  context,  the  legal 
profession  has  been  granted  powers  of  self-govern- 
ment Self-regulation  helps  maintain  the  legal  profes- 
sion's independence  from  undue  government  domina- 
tion. An  independent  legal  profession  is  an  important 
force  in  preserving  government  under  law,  for  abuse 
to  legal  authority  is  more  readily  challenged  by  a 
profession  whose  members  are  not  dependent  on  the 
executive  and  legislative  branches  of  government  for 
the  right  to  practice.  Supervision  by  an  independent 
judiciary,  and  conformity  with  the  rules  the  judiciary 
adopts  for  the  profession,  assures  both  independence 
and  responsibDity. 

Thus,  every  lawyer  is  responsible  for  observance  of 
the  Rules  of  Professional  Conduct.  A  lawyer  should 
also  aid  in  securing  their  obser^•ance  by  other  lawyers. 
Neglect  of  these  responsibilities  compromises  the  in- 
dependence of  the  profession  and  the  public  interest 
that  it  serves. 

Scope: 

The  Rules  of  Professional  Conduct  are  rules  of 
reason.  They  sho>Jd  be  interpreted  with  reference  to 
the  purposes  of  legal  representation  and  of  the  law 
itself.  Some  of  the  rules  are  imperatives,  cast  in  the 
terms  of  "shall"  or  "shall  not"  These  define  proper 
conduct  for  purposes  of  professional  discipline.  Oth- 
ers, generally  cast  in  the  terra  "may,"  are  permissive 
and  define  areas  under  the  rules  in  which  the  lawyer 
has  professional  discretion.  No  disciplinary  action 
should  be  taken  when  the  lawyer  chooses  not  to  act  or 
acts  within  the  bounds  of  such  discretion.  Other  rules 
define  the  nature  of  relationships  between  the  lawj'er 
and  others.  The  rules  are  thus  partly  obligatory  and 
disciph'nary  and  partly  constitutive  and  descriptive  in 
that  they  define  a  lawyer's  professional  role. 

The  comment  accompanjing  each  rule  explains  and 
illustrates  the  meaning  and  purpose  of  the  rule.  The 
comments  are  intended  only  as  guides  to  interpreta- 
tion, whereas  the  text  of  each  rule  is  authoritative. 
Thus,  commenta,  even  when  they  use  the  term 
"should,"  do  not  add  obligations  to  the  rules  but 
merely  provide  guidance  for  practicing  in  compliance 
with  the  rules. 

The  rules  presuppose  a  larger  legal  context  shaping 
the  lawyer's  role.  That  context  includes  court  rules 
and  statutes  relating  to  matters  of  licensure,  laws 
defining  specific  obligations  of  lawyers,  and  substan- 
tive and  procedural  law  in  general.  Compliance  with 
the  rules,  as  with  all  law  in  an  open  society,  depends 
primarily  upon  understanding  and  voluntary  compli- 
ance, secondarily  upon  reinforcement  by  peer  and 
public  opinion,  and  finally,  when  necessary,  upon  en- 
forcement through  disciplinary  proceedings.  The 
rules  do  not,  however,  exhaust  the  moral  and  ethical 


considerations  that  should  inform  a  lawyer,  for  no 
worthwWle  human  activity  can  be  completely  defined 
by  legal  rules.  The  rules  simply  provide  a  framework 
for  the  ethical  practice  of  law. 

Furthermore,  for  purposes  of  determining  the  law- 
yer's authority  and  responsibility,  principles  of  sub- 
stantive law  external  to  tl-iese  rules  determine  whether 
a  clientrlawyer  relationship  exists.  Most  of  the  duties 
flowing  from  the  client^lawyer  relationship  attach  only 
after  the  client  has  requested  the  lawyer  to  render 
legal  services  and  the  lawyer  has  agreed  to  do  so. 
But  there  are  some  duties,  such  as  that  of  confiden- 
tiality under  rule  4-1.6,  which  may  attach  when  the 
lawyer  agrees  to  consider  whether  a  clientrlawyer 
relationship  shall  be  established.  Whether  a  clients 
lawyer  relationship  exists  for  any  specific  purpose  can 
depend  on  the  circumstances  and  may  be  a  question  of 
fact 

Failure  to  comply  with  an  obligation  or  prohibition 
imposed  by  a  rule  is  a  basis  for  invoking  the  disciplin- 
ary process.  The  rules  p>  .'suppose  that  disciplinary 
assessment  of  a  lawyer's  conduct  will  be  made  on  the 
basis  of  the  facts  and  circumstances  as  they  existed  at 
the  time  of  the  conduct  in  question  in  recognition  of 
the  fact  that  a  lawyer  often  has  to  act  upon  uncertain 
or  incomplete  evidence  of  the  situation.  Moreover, 
the  rules  presuppose  that  whether  discipline  should  be 
imposed  for  a  violation,  and  the  severity  of  a  sanction, 
depend  on  all  the  circumstances,  such  as  the  willful- 
ness and  seriousness  of  the  violation,  extenuating  fac- 
tors, and  whether  there  have  been  previous  violations. 
Violation  of  a  rule  should  not  give  rise  to  a  cause  of 
action  nor  should  it  create  any  presumption  that  a 
legal  duty  has  been  breached.  'The  rules  are  designed 
to  provide  guidance  to  lawyers  and  to  provide  a 
structure  for  regulating  conduct  through  disdplinary 
agencies.  They  are  not  designed  to  be  a  basis  for  ci\'il 
liability.  Furthermore,  the  purpose  of  the  rules  can 
be  subverted  when  they  are  invoked  by  opposing 
parties  as  procedural  weapons.  The  fact  that  a  rule  is 
a  just  basis  for  a  lawyer's  self-assessment,  or  for 
sanctioning  a  lawyer  under  the  administration  of  a 
disciplinary  authority,  does  not  imply  that  an  antagon- 
ist in  a  collateral  proceeding  or  transaction  has  stand- 
ing to  seek  enforcement  of  the  rule.  Accordingly, 
nothing  in  the  rules  should  be  deemed  to  augment  any 
substantive  legal  duty  of  lawyers  or  the  extra-disci- 
plinary consequences  of  violating  such  duty. 

Moreover,  these  rules  are  not  intended  to  govern  or 
affect  judicial  application  of  either  the  attorney-client 
or  work  product  privilege.  Those  pri\'ileges  were 
tleveloped  to  promote  compliance  with  law  and  fair- 
ness in  litigation.  In  reliance  on  the  attorney-client 
privilege,  clients  are  ordinarily  entitled  to  expect  that 
communications  within  the  scope  of  the  priN-ilege  will 
be  protected  against  compelled  disclosure.  The  attor- 
ney-client privilege  is  that  of  the  client  and  not  of  the 
lawyer.  In  exceptional  situations,  the  rules  might 
allow  or  require  the  lawyer  to  disclose  a  client  confi- 
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Rule  4-1.1 


dence.  This,  however,  does  not  vitiate  the  proposition 
that,  as  a  general  matter,  the  client  has  a  reasonable 
expectation  that  information  relating  to  the  client  will 
not  be  voluntarily  disclosed  and  that  disclosure  of  such 
information  may  be  compelled  only  in  accordance  with 
recognized  exceptions  to  the  attomey-dient  and  work 
product  privileges. 

The  lawyer's  exercise  of  discretion  riot  to  disclose 
information  under  rule  4-1.6  should  not  be  subject  to 
reexamination.  Permitting  such  reexamination  would 
be  incompatible  with  the  general  policy  of  promoting 
compliance  with  law  through  assurances  that  commu- 
nications will  be  protected  against  disclosure. 

Terminology: 

"Belief  or  "believes"  denotes  that  the  person  in- 
volved actually  supposed  the  fact  in  question  to  be 
true.  A  person's  belief  may  be  inferred  from  circum- 
stances. 

"Consult"  or  "consultation"  denotes  communication 
of  information  reasonably  suiScient  to  permit  the 
client  to  appreciate  the  significance  of  the  matter  in 
question. 

"F'irm"  or  "law  firm"  denotes  a  lawyer  or  laMi^ers  in 
a  private  firm,  lawyers  employed  in  the  legal  departs 
ment  of  a  corporation  or  other  organization,  and  law- 
yers employed  in  a  legal  services  organization.  See 
comment,  nile  4-1.10. 


"Fraud"  or  "fraudulent"  denotes  conduct  having  a 
purpose  to  deceive  and  not  merely  negligent  misrepre- 
sentation or  failure  to  apprise  another  of  relevant 
'  information. 

"Knowingly,"  "known,"  or  "knows"  denotes  actual 
knowledge  of  the  fact  in  question.  A  person's  knowl- 
edge may  be  inferred  from  circumstances. 

"Lawyer"  denotes  a  person  who  is  a  member  of  The 
Florida  Bar  or  otherwise  authorized  to  practice  in  any 
court  of  the  State  of  Florida. 

"Partner"  denotes  a  member  of  a  partnership  and  a 
shareholder  in  a  law  firm  organized  as  a  professional 
corporation. 

"Reasonable"  or  "reasonabl/'  when  used  in  relation 
to  conduct  by  a  lawyer  denotes  the  conduct  of  a 
reasonably  prudent  and  competent  lawyer. 

"Reasonable  belief  or  "reasonably  believes"  when 
used  in  reference  to  a  lawyer  denotes  that  the  lawyer 
believes  the  matter  in  question  and  that  the  ci-'.um- 
stances  are  such  that  the  belief  is  reasonable. 

"Reasonably  should  know"  when  used  in  reference 
to  a  lawyer  denotes  that  a  lawyer  of  reasonable  pru- 
dence and  competence  would  ascertain  the  matter  in 
question. 

"Substantial"  when  used  in  reference  to  degree  or 
extent  denotes  a  material  matter  of  clear  and  weighty 
importance. 
Amended  July  23, 1992,  eiXective  Jan.  1, 1993  (605  So.2d  252). 
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RULE  4-1.7    CONFLICT  OF  LNTEREST; 
GENERAL  RULE 

(•)  RepMsenUflj  A&rtnt  Interejtj,  A  lavrj-cr 
thiJ]  net  repr«s«nt  a  client  \t  the  rtpreicntatjoo  of 
t.\»t  dient  wCl  b«  dirtrtJy  »<lT«rse  to  the  interests  cf 
•DoOier  client,  oalecji 

(1)  the  lawyer  reasonably  believes  th«  repreienta- 
tioB  »ill  not  afjversely  affect  th»  lawjtr's  rtspcnaibiJi- 
tit*  to  and  relatjcnship  with  the  other  client,-   and 

(2}  each  cL'ent  eonsectf  aHa  ccwultatioo. 

(b)  Duly  to  Avoid  Limitation  on  Independent 
Profewional  iudjment.  A  lawyer  ahall  not  repr«- 
t«nt  a  client  U  the  lawyer"!  e:<e«iie  of  independent 
prcfeiaioral  judgment  in  the  reprwentatioD  of  that 
client  may  be  matarlally  limited  by  the  kvyer'i  r«- 
•ponsibilitici  to  aaother  client  or  to  a  third  person  or 
by  the  lawyer'i  own  interest,  unless: 

(1)  the  lawyer  reajonably  believes  the  rcpreaenta- 
tJon  »<£  not  be  adversely  affected;  »nd 

(2)  the  client  consents  tft^r  coneultatios. 

(c)  Explanation  to  Clients.  U'ben  representation 
0.'  multipln  clients  is  a  lingU  matter  is  undenaken, 
the  consultAtlos  shall  include  explanation  of  the  impti- 
cationt  of  the  coismon  represeotatioa  and  the  advaa- 
ta^ei  and  rlsJca  Invoh-ed. 

(d)  Lamyen  Related  by  Blood  or  Marriage.  A 
lawyer  rchted  to  another  Irwyer  as  parent,  child, 
sfblinj;,  or  tpcjae  shall  not  repreeent  a  cHent  in  » 
rcprewntatJcn  directly  idyerte  to  a  person  who  the 
l»^^^•er  know-s  is  represented  by  the  other  lawj-cr 
except  upon  cooMnt  by  the  client  after  cowniltation 
reg^rdic;  the  relationship. 

AmcfiJfti  .?uly  a.  i93Z.  ofTf  rtiv«  Joe.  1. 1993  1505  So.2d  252). 

Commtnt 
Lo]r*iiy  lo  »  dirfli 

I.oj'al'.y  li  a.-.  e««^tal  elwc.it  In  thf  l.iMver'j  rrUllonsKlp 
*e  «  cJi«il.    An  jnpfrmjj/Ue  confUn  Of  btcrtal  mif  CXiSl 

bcfi*r»  ttTTv»»ntaU9n  h  Bnitftaktn.  m  winch  tvwn  ihc 


80f) 


wpreeenlatWi  »ti»ild  bi-  dceuncd.  U  soeh  a  eonfllci  uvee 
aftirr  rtprceentation  has  been  uftd<n*irn,  the  \g*ytr  shwU 
wilhdmw  from  Ih*  ixptweflUU'en.  Sec  rule  4-I.U.  U'hert 
mere  than  I  eKott  ii  Inrolved  and  the  lawyer  withdrew* 
because  a  eonflirt  e'^eee  eAer  rerfeefniiUon.  whether  the 
lawyer  may  eonliaue  to  reprtient  any  of  the  eUenu  d 
dctcmined  by  njle  t-l.e.  Set  abo  rule  4-iKe).  As  to 
whether  a  elien^IawJror  rclationahjp  caata  or,  harirg  oncn 
been  wlakl Jhed,  k  coriinMa\f.  »M  eommew  to  nil*  t-lJ 
and  aeope. 

As  a  eencnl  proposition,  kyshy  (o  a  elleni  problblts 
undertaJdnt  representation  dtftctly  advaru  to  thet  ri»fli'« 
or  another  client's  laure*u  withovi  the  affected  client's 
conitnL  Subrfir*en  (*)  e«prti5os  that  gwcral  rvlc.  TJmi, 
a  i«*)rf  efdimrfly  may  not  act  as  advocate  »{«init  «  person 
the  lawyer  reprcwnU  it  eoroe  other  matter,  even  If  It  la 
whoDy  uAr»Ut«d.  On  the  other  hand.  siniulu«c««i  jepre- 
senLtUcn  iti  urirrbtcd  rMlt<n  of  eil>ntj  «ho««.  Intereeu  arc 
onlr  generally  advert*,  such  as  competing  economic  enter- 
priiee.  does  not  rt<\-j'in  ecnseni  of  the  rc«p«U\e  cbents 
Subdivision  fa)  applies  only  when  the  reprwentatlon  of  1 
client  would  be  dirwJy  adverse  to  the  other  and  where  the 
lawyn'i  raponiubillties  of  loyally  and  eoftfl^fiiulliy  ef  the 
other  elJMnl  might  be  MatpraniuJ. 

l^yiiy  to  a  dicBt  is  alto  impaired  when  e  lawyer  eennei 
eoiuiidfr,  reeonuacnd.  or  eerry  out  an  appropriate  course  ftf 
aeljon  Ihr  the  client  beeevse  of  the  buyer's  other  rtspooilbil- 
ities  or  interests.  The  cenllict  in  effect  foreclosci  aliema- 
lives  that  would  oihetviu  be  svaOablc  to  the  client.  Sabdi- 
vSiien  fb)  addreeeee  »\jeh  sitiiSlions.  A pon^ible  conflict  doe* 
not  itself  pretlude  the  MjirweTrtation.  The  critical  auettionj 
arc  she  IJiehhood  Ihal  a  conflict  wfll  eventuAte  and.  (f  It  does, 
whether  It  wUI  rBsieriaJ:)-  interfere  «ia  the  lawyers  inde- 
pendent professional  judcroent  bi  coniidering  aXematlves  or 
foretloee  cwir»ee  of  action  lh*t  moonabb'  should  be  pursetd 
on  belalf  of  lh»  elini,  Censideratwn  should  be  flven  to 
wbelhir  iha  client  wijhee  to  aeeomreodalc  iho  olhtr  btMwt 
invohred. 
Centultatien  and  enntmt 

A  client  may  consent  to  rtifuriwuutlon  norwlthstandlnf  • 
eonflicL  However,  as  Indicated  in  subdivlslsB  (s)(l)  with 
respect  to  representation  directly  adveree  to  a  client  and 
SBbtfMslon  Oi)(l)  with  respect  to  material  toilUtlons  on 
rv|yvi*nUU«n  of  a  client,  when  a  disinterested  lawyer  would 
conclude  that  the  client  should  not  tgett  to  the  reprtstnU- 
tjen  undef  lh«  errometanecs,  the  law;"*!  involviKi  cannot 
properly  ssl(  for  such  agrccaent  or  provide  representation 
on  'Jie  basis  ef  the  client's  eenjiwii.  When  more  than  1  client 
tt  involved,  the  qoetiion  of  conflict  must  be  resolvc<j  as  to 
each  eKent.  Moreover,  there  may  be  rtrcumitaneci  where  It 
is  impottiblc  to  malce  the  diicioture  ncceanary  to  obtain 
consent.  For  exajtple,  when  the  lawyer  rcprcsonu  different 
ellcnl*  in  related  matteri  and  1  of  Ih*^  client.'  ftfuiei  to 
consent  to  the  disclosure  necessary  to  permit  the  other  diert 
to  make  sn  Infonned  decision,  the  lawyer  cuinot  properly 
sslc  0\r  latter  to  consent 
Lawyer's  interests 

Th»  Uwyej's  own  inierwln  «hould  not  be  pcnnitt«il  to  h.-ivf 
3dvcr^e  effCv't  on  nprmmution  of  s  client  For  ex-vnplc.  s 
lawyer's  need  for  inoomc  ahuuld  nnt  Iwiii  the  lawyer  to 
un^r'.aJu.'  miuers  thai  canael  b*  harrile^  cocnpo^^alij  aad 
at  a  reasonable  f«e.  Sec  rule*  «-l.l  »«<!  Mi.  If  the 
problt}'  of  a  lawjer"!  own  cnrduct  b  o  irensaciion  in  in 
serious  ttu^Uoa  it  tmy  be  difttcvll  or  im[vmil'l»  fAr  the 
lawyvr  to  give  o  client  ^f Lvhed  adricc.    A  hwyrj  mv  not 
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Rule  4>1.7 
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•Jlow  rtUlti  tcjl»ai»  intcrwtA  lo  xfff«  repr«e»uUBn,  for 
tx»ir.p:t.  by  nfoTinx  tlints  to  m  eaxjpriH  ta  whish  the 
towytt  hu  t;)  undlidoud  InlerMt 
CenfllcU  in  iltltmtlon 

SiiWlT(iiOTC«)proh2>iuripr»enaao8or3ppo»t«p«nl«i 
ui  UUntfoB.  SdnuiUiMoa  iwprtKnUtion  e{  ^niti  vhew 
bitemu  In  liogtUon  ra»y  eenf.to.  iuth  ai  o>.pi»inijfrt  «■  w- 
(leftodmnu.  U  fove.Tied  6y  tubdirakmi  (b>  and  (eJ.  An 
impwmjjibl*  eerilirt  may  eawt  by  rosion  «r  jubtuniiii 
dl»c«rircy  In  'Jk  ptrUcj'  t«fl:imony.  JicrjnpaU>ri)ity  »n  po»i- 
lion*  m  nia'Jofi  Ic  as  opp»«in<;  p«.-ty,  or  the  tict  thai  tlwc 
»r»  lubitaatlal'y  «ff«TM  pojiiCitin  of  »efJe.7ient  cf  the 
eUlras  sr  llibilii**  m  qutMlen.  Such  ccnflirtj  cu  irac  ir. 
«nmin»I  CUM  m  •«1I  u  dvO.  TV  p(MCnti«l  for  po.ifik-.  of 
inunit  in  repTMmUftj  muiUplc  defcn£»ntj  in  ■  ertniniJ 
eiee  i)  M  jravc  th»i  ordjurfj-  «  ti«-y»r  nhruM  /Wim"  la 
reprwt.*.'.  more  "^^  1  eo-tftf»r.dvit.  On  the  other  hjai, 
twBaion  rcpr«Mr.atJoti  of  perseru  hivirg  tim-ir  interei'j  is 
pT«p«r  ;f  t>*  rjj<  of  i/iv^nt  effect  it  mlnt-nil  ».id  the 
rtqulremviU  of  tuWlTOian  (V)  «r»  mit.  Cotrpire  rie  *-Z2 
ityohrinf  Intarmediition  berrecn  eteou. 

Ordlairily,  t  \twytr  m»y  r)et  »ct  M  advocs'x  asiiujt  a 
cJitnt  t)>«  Uwyer  rejroeru  in  »e<M  cth«r  rtitur,  •rtr  tf  l>)« 
other  natta-  ii  wVsUy  ajurltitd.  fluw«yfr.  there  ve  cj- 
eufSKjnces  In  wft'.cJi  a  lawyer  mr  «c:  u  advoeile  »puftji  a 
client.  For  example  i  lawyer  fepresentiij  an  enterprise 
Vth  IVeric  ap«r«*nt  trAy  accept  employment  ai  an  a6»> 
<«u  «jtin«t  the  entcprtse  la  an  unrtiatfid  iratler  if  dong  to 
wUJ  Bct  a<^or»«iy  affact  Ova  :awytr'i  rehtionahip  »1th  LV 
ntarprii*  or  conduct  of  LSe  ntii  and  If  both  cJ)wt«  eonnani 
iipen  coMil^ation  By  tha  wr.t  toker.  rs*«rr.n:e.it  liw)er> 
b  la.'ne  circurratiicea  may  repreaei:  jcNcnrooit  er.pleywi 
In  piTwediEp  iB  »f!fch  a  garcrrjr.cnt  ajene)- 1«  the  eppeninj 
pony.  Th«  propr«tr  of  esoairren:  representation  can  de- 
p«sd  on  Iht  natun  of  the  lltl(nticn.  i-'or  cxanple.  a  auli 
chartt-jt  fmiK^  unwilt  ennf.irt  to  a  degree  not  isvoivad  lo  a 
tut  for  a  dftdarstojy  JodfineEt  ecneeraJnjt  Itatuicrr  inur- 
|;r«tatJon, 

A  la»7<'r  mar  re?res<rM  parties  h»^^n^  inUBoniitl:  poll- 
tiona  en  a  tegul  QvtJtior.  that  ha»  aracn  in  different  canet. 
tmJesi  reprcicBtatlOB  ef  tisMr  dltr.:  oroM  be  adversely 
affeeud.    Thus.  It  le  ord'xar'Jy  not  L~?roper  to  aucn  luch 
poaltlona  ir.  cat*  pendL-ig  in  different  triu  eourta,  hit  it  miy 
be  imtroper  to  do  »«  In  ea»e*  pendirf  a:  the  tajrie  tlsse  in  is 
appafiatc  oourL 
tnttnMt  of  v^non  p«yin<  for  a  lawyer't  acniee 
A  bwver  nuy  be  paid  IVoin  a  soatt  other  than  the  cixnt. 
U'  the  client  It  iTformed  ef  that  fact  and  conKnta  and  t>i« 
amnjenent  does  na  cooprcmiM  the  lawj-erj  duly  ef  lojiJ- 
pr  te  tie  clltnL    Sm  ™it  *-lJHn-    for  ewr.ple,  when  an 
injurvr  ard  it*  inured  have  conhicllns  Intcrcsla  Is  a  loxur 
antlnj  fhrm  a  liability  iaaurast*  ajrutrant  »nd  l^e  injTirer 
Is  rehired  to  pr«»^<J»  tf>»cia'  trun»»l  for  the  triturod.  ib« 
x-T«2ae."nent  sJiouJd  anurt  th«  »p«  jl  co-inael'i  profMilonjI 
irJependence.    So  al».  when  a  carpontior.  and  iu  directors 
or  employees  are  In^'oh'cd  In  a  eontrerersy  in  »hich  they 
Kave  ccnfliclinj  intereau.  the  cerfwrntion  may  prvridt  funiii 
far  »f  parau  ItcaJ  rrprrwnutinn  of  the  dirwUw*  or  emploj- 
»^.  if  L"**  chenu  rrwrat  tfler  eonsultailor.  «^d  the  arranr^ 
xer.t  er.jirei  the  !j»'>-«r'i  profetsierj;  Lndcpcndimce 
Other  conflict  ntiaiioAi 

Corrtic-j  of  Interest  In  eorttJrti  otKer  than  btiaaiion  ikvtw- 
■Jr^  Tjy  be  diTkull  to  uivsa.  Relevjn:  factorn  in  deter- 
.Tiininir  whether  -Mrr  is  pclcnUiJ  for  vJversc  oCTrc;  Ineluoe 


(he  duntiofi  and  intiffaey  of  the  lawyer't  rwuiLit;n«hip  u'tfc 
Lhe  cUeni  or  cltoita  tnvoh-cd.  the  fbnroonj  being  ptrfomjrt 
by  the  \s^rytt,  the  lilcalihood  that  KtuaJ  eonfllet  «nil  ariw. 
and  tha  lUicIy  pr^"^^  to  the  eliint  fhxn  the  conflict  If  it 
does  arise.    The  qieston  It  on«n  one  of  pro;dniIty  and 

Per  csampla,  a  lawytr  nay  not  repretent  reultlpl*  paniei 
to  a  iMf  otlatlon  whose  InVtrestJ  An  fundvnrntsll}'  snlogoru- 
tic  to  each  other,  hut  eommon  mprnvntation  i»  fi»rn):Mi'hle 
vhtrt  the  clients  are  generally  ahgned  Sa  interest  evtr 
t>x«th  there  it  tone  ufTertnce  ef  interest  among  ther:. 
Conflict  gucttiont  nuy  altc  aria*  is  etiat*  planning  and 
etutc  a<tmbistratien     A  iawyer  may  hm  caLwf  upon  x 
pTKpane  wiTji  for  srieral  family  menfrers.  eueh  as  htabcri 
and  wife.  and.  depending  vpor  the  eirt«r>M*ntes.  .'«  ronii:: 
nf  int^»»iit  Twy  arise     In  csU'e  »i1r»;inl«tr«'.(o-  the  >dent.-'.y 
Of  the  dJer.t  may  be  anclctr  andcr  the  la*  of  some  .'u-ttdic- 
tloss.    L-1  florida,  th«  pcrcona'  rcpr«*«nvati%'«  it  the  clisr-. 
r»ih«r  than  the  atate  or  the  beneflcivvej-    The  lawyer 
s.Sculd  maiit  dear  the  rtiatioaihip  to  the  parJcs  km-olvcd. 
A  I»«7er  for  »  tcrpo^tior.  or  other  orginiiatlon  who  ;j 
abo  a  aeiaber  of  iu  board  of  dtrccton  should  deterr.::!; 
whether  the  rupon<i>ib'ti«s  of  tbe  2  rolm  may  con£ict.    Th> 
lawyer  may  be  oJied  en  to  «dv>»»  th*  corporation  In  mj'.ten 
invelri.-v{  aC-'ons  of  the  dL-eetor«.    Co^-AidtrtLios  ohould  be 
gjt-en  to  the  frequency  with  which  such  tiiuationi  may  arte, 
the  poieatiaJ  Inteasity  of  the  coaflict,  the  effect  of  the  law- 
yer's realgnau'os  i^os  the  board,  and  Lhe  possibility  of  the 
eervcntion't  oblainiBg  lagal  a<Me«  tnic  anoiSer  lau^er  b 
tach  tftntient.    L'  th=?  U  sstcrial  rJJc  that  the  d;ul  roie 
wiji  cKr.prcmise  the  !a»-yer'j  jidependence  of  profew:wai 
.'■jdirntat,  the  lawyer  iho  Jd  not  serve  u  a  direcicr. 
Conflict  charged  by  an  opposing  party 
Retolvirut  queaijons  of  conTirt  of  intarcat  it  pr..r.arCly  the 
respcrjibility  of  the  IsM^er  •j.-ArukLng  the  pcprweatatlon 
In  lOifation.  a  coun  aiay  t«it»  the  «'xttion  ir.cn  there  b 
m*on  to  tsfar  that  the  lawyer  hat  neg'ectcd  the  responsibili- 
ty.    Is  a  ovninal  east,  inquiry  by  lh«  court  it  2V'>enlt> 
rtqaired  wtien  a  lawj-er  represents  nul'.ioit   dirmdsr.u. 
Where  the  conflict  it  luch  at  cJcar)y  to  call  in  (juestlon  tV» 
fair  or  aftlcient  aaminiiftniton  of  justice,  oppc^.-.^  counsel 
maj"  properly  ralae  the  qwwtlon.    Such  an  oVjrCJon  vheuld 
be  viewed  with  eautior.,  l»owe»ti.  for  it  can  be  .Tiisujcd  ti  a 
t«£h,nlq3e  of  hanjuirMnt.    S—  Seep*. 
FaraJIy  reJationahip*  between  tawrvn 
Rule  <-1.7I<0  appLel  to  related  !»wy<»r>  who  an  \n  differ- 
ent Srmt.    itoitt*d  lawyers  in  ti;  siT.e  ruTn  are  aJjo  gov- 
erned by  rules  4-1.9  and  «-l.:0.    The  disquii.ricstion  rated 
is  rule  «-l.*(d>  it  persona;  ani  a  not  i.'Tipuied  to  tTienbers  o' 
flrm«  with  whom  the  I»w>ej?  irr  M»ocia>d. 
Com-neni  amended  Jrjy  23.  1952.  eJTertire  J»i.  :.  ;?93  [Ki 
Se2i  2S2>. 
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CHAPTER  4.  RULES  Of  PROFESSIONAL  CONDUCT 


PREAMBLE:  A  LAWYER'S 
RESPONSIBtLITIES 

A  ItvytT  it  1  wprcMntativ*  of  clients,  *n  cfllccr  of 
the  Icf  oJ  tTVtam,  u>d  t  public  dtizco  hrWeg  specitl 
iMpenrJbility  tot  tht  ^ailty  of  Joeb'cc. 

At  t  rtprtsestatJvc  of  diwits,  s  lawyer  perfwroa 
nn'oui  ftiocUoci.  Ac  <n  adviser,  a  k^er  provi<le<  « 
client  with  tn  Isfomed  ludantudicg  of  the  client's 
kctl  tichta  tnd  obb'^tisu  ud  cxplijis  their  pne> 
tleaJ  {mpL'eatiOQS.  As  an  tivoa'jt,  s  lauTcr  vjtlotisly 
uKTts  the  client's  pofliLicn  ufidcr  the  rules  of  the 
tdversary  systen.  As  a  n«^Uatcr,  a  lawyer  moJu  « 
rwuJt  idvantAjeous  ta  the  client  but  ecnsistent  with 
wqniremenla  ef  hcrcst  deaUnj;  with  ethers.  Aa  an 
iK'A'mediary  b»t»'8€D  cljesu,  a  lawyer  seeks  to  recon- 
die  their  intertiits  as  an  tdvher  and,  to  a  limited 
ortent.  as  a  apokespcrjo;!  for  each  client.  A  lawyer 
lets  as  aa  evoluater  by  exaoising  a  client's  legRi 
afTairs  tad  reporting  about  them  to  the  client  or  to 
ethers. 

la  all  prxTfessional  finctioax  a  lawye.-  should  b« 
eompetcnt.  prompt,  aod  diligeat.  A  lawyer  ebould 
aaintain  eoauncrJcatlen  with  a  dior.t  conrcmine  the 
reprcMALttion.  A  lawyer  ahoJd  xeep  ia  eonfldcocc 
IsTomation  relating  to  rtprcscctition  of  a  elier.t  cx- 
xp,  »o  fir  as  difdosnre  is  reauirtd  or  p<?rmitied  by 
(he  Rules  of  Professional  Conduct  or  by  law. 

A  Uiycr'a  conduct  shculd  corionn  to  the  r«<;uire- 
mjDts  ef  the  law,  both  in  prcfessioaal  service  to  diont? 
lad  in  the  iavio'tr's  business  and  persoaaJ  affairs.  A 
\ptye  should  use  the  UVb  procedures  onlj-  for  lepti- 
aate  purposes  »r^  not  to  htrass  or  iotiniidate  others. 
A  li*7Tr  should  demonstrate  respect  for  the  legal 
ijsten  and  for  those  who  serve  it,  Including  judges. 
•ihtr  Uurers,  and  public  offlcisii.  Wh^e  it  is  a 
IcTyer"*  doty,  when  neceasary,  to  challenge  the  recti- 
»)dt  of  cffldal  action.  It  U  also  a  lav.Tcr's  duty  w 
ifiuld  Itga)  prxxcM. 

As  a  public  dtiie£,  a  lawyer  should  seek  improvx- 
■  a»st  of  the  law,  the  admisistratloa  of  justice,  aad  t.'-.e 
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quality  of  service  rendered  by  the  ler-J  prefcssior.. 
A8  a  aesaber  of  a  learned  profc»*loc,  a  lawyw  abeuls 
cultivate  jmowlede?  of  the  Is^v  beyond  it«  use  for 
dientfl,  employ  that  kaowlcd^  tn  r«form  ef  the  law, 
and  work  to  itrcngthen  lejaJ  education.  A  lawyer 
ihould  be  raiadful  of  defiricndas  in  th«  administration 
of  josicc  and  of  the  feet  thJt  the  poor,  and  so.-aettaes 
persons  who  are  not  poor,  cannot  afford  adequate 
legal  assistance,  and  hhould  therefore  devote  profes- 
sional time  and  c^vic  Influence  In  their  behalf.  A 
lawyer  ebould  aid  the  lejfil  profession  in  pursuinj 
these  objectives  and  ahouid  help  the  bar  regulate  Itsci.' 
in  the  public  tntfirast. 

MiLiy  of  the  lawyer's  professional  reepcrjibilidej 
are  prtRcrihed  in  the  Rules  of  Professional  Conduct 
and  in  substantive  and  procedural  law.  A  lawyer  i* 
also  puided  by  persorAl  eonadenc*  and  the  approba- 
tion of  professiorjj  peers.  A  lawyer  should  strive  to 
attain  'J-.o  highest  kvtl  of  skill,  to  improve  the  \x*-  and 
the  legal  profession,  and  to  exemplify  the  lee»l  profes- 
sion'* ideals  of  public  service. 

A  Iflwj-er's  rcaponabilities  as  a  rtpreseotatlvc  of 
elieata.  an  officer  of  the  legal  tyrVim,  mi  a  public 
citiitn  are  taually  harmcaicus.  Zealous  advoeaej-  is 
not  Inconsiateci  with  justice.  Moreover,  unlets  vioia- 
•Jona  of  Uw  or  inj-ury  to  another  or  aociher's  property 
is  'anoWtd,  preserving  client  confidences  ordiaahijr 
MTVtt  the  pub'ilc  interest  becaus*  people  are  more 
likely  to  seek  legal  advice,  and  thereby  bccd  their 
legal  oblicatioaj.  when  they  know  their  communica- 
tions will  be  private. 

In  the  praetica  of  law  csnfL'ctisg  rMpontibi!i'-e«  ore 
often  «nf wintered.  DifTicult  et-Mcal  probleras  may 
arise  .'ron  a  conflict  hntw<x>n  a  lawyor'9  responsibilily 
to  a  client  and  the  law>-er's  own  sense  of  personai 
honor,  includinz  oblisratioaa  to  society  and  the  legal 
profea.'u'on.  Tbc  Rules  of  Professional  Conduct  pre- 
scribe terxs  for  resolving  such  conflicts.  Within  the 
ffamwork  of  these  rules  niaay  diffjcult  issues  of 
professional  discretion  can  arise.  Soth  issues  n>uit  be  . 
resolved  througfc  the  exercise  of  sensitive  profeaaicaal 
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asd  iDonil  Jud^.cat  guided  by  the  basic  prineiplea 
aaderlyiag  At  nilu. 

Lttwytn  ««  ofBccn  of  the  court  aad  Ibey  art 
rccpensiblc  to  the  judieitiTy  for  the  propriety  of  their 
"  prefu^iul  tcth-iticx.  Wilhln  Uiat  cootcxt,  the  Jeptl 
profcMien  hM  been  grutfd  pown  of  Mlf-govcm- 
aeoL  5«)f-rei^LUtJon  helps  nuataio  Ibe  Ugtl  profos- 
alon's  ladepeadence  from  undue  goveraaeot  domiaa- 
tteo.  An  ttidrpendeot  iej(tl  prvf«8&ion  ii  an  Impertmit 
forte  in  prc*crvlag  gorimment  under  Uw,  for  tboie 
to  legai  authority  U  more  rcaduy  ehallenfed  by  • 
prefMSion  wkoec  menbcrs  vc  not  dependent  on  the 
•xeeotive  »nd  legitlatK-e  bnuiehee  of  {ovemmcst  for 
the  right  te  practice.  Supervision  by  in  iisdepeadeat 
judiciary,  aad  naforaity  with  the  rules  tbc  judid&r}' 
adopb  for  the  profesAion,  usurc.i  both  iadependence 
ud  re«p«niJbi]ity. 

Thne,  eveo'  lawyer  Ix  re*ponsibIe  for  obaen'scc*  of 
the  Rclu  of  Profeuiooal  Cocduct  A  Itwj-er  xhould 
also  aid  b  aecuHos:  their  ob^eri-ancc  by  ether  lawyers. 
Neglect  of  thcac  reapcngibilities  ecmpromisc"  the  in- 
depcRdence  of  the  profcssioa  a.id  the  public  bterest 
that  It  KTVcs. 
Scope: 

The  Rules  of  Profesjion«J  ronouet  arc  rules  of 
reasos.  They  ahould  be  interpreted  with  refertjice  to 
the  purposes  of  ltic»l  representation  and  of  the  Isw 
ttsdf.  Some  of  the  rjJcs  arc  iaperalivts,  cast  in  the 
teras  of  "shaH"  or  "sbsll  net"  These  define  proper 
conduct  for  purposes  of  professionaJ  disdplise.  Oth- 
ers, ger.erally  cast  In  the  teitn  "may,"  are  permissive 
and  d&Iine  areas  under  the  nUcs  in  'which  the  lawyer 
ha«  professional  discretion  Ke  dlsdpJnary  actoa 
should  be  UXen  when  Uie  lawyer  chooses  act  to  act  or 
acts  within  the  bouads  of  such  discretion.  Other  ruici 
dtAie  the  nature  of  rel»t.'on»hJps  between  the  lawj-cr 
and  others.  The  rules  arc  thus  partly  oblicatory  and 
disciplinary  and  partly  consUtutlvi  and  descrip'Jvs  in 
thst  Ihcy  defae  a  lawj-er'?  profpi«einn*l  rolr. 

Tbe  eosunent  aeeoir.pacytns  cacj;  rule  expl^uss  and 
flJustrata.^  the  meaning  and  purpose  of  the  rule.  TTie 
eomnents  are  latandM  only  as  jiuides  to  interpreta- 
tios,  whereas  the  text  of  eitch  ml*  U  amhnritatlvc. 
T>>uK,  enmmantA,  a\'ea  when  they  use  the  terrri 
'should,"  do  Bot  add  obligations  to  tbe  nles  but 
inertly  provide  piidane«  for  practioDg  in  eempiianet 
with  the  rules. 

Tht  rules  presuppose  a  larger  leeal  context  s.hapinK 
the  lawyer's  role.  That  context  includes  oourt  rcles 
aad  statutes  relating  t«  matters  of  licensure,  laws 
defining  spee'Sc  sbL'gations  of  lawyers,  and  substan- 
tive and  procedural  law  in  j;eneral.  Compliaace  with 
the  rules,  a.^  with  all  law  in  u>  open  society,  depcads 
primarily  upon  undersanding  and  voluntiiy  cc:npl>- 
aace,  secondarily  upon  ralaforcesieat  by  peer  aad 
pshlie  epidon,  asd  ."inaHy,  when  neecs.'ury,  upon  en- 
foreerr.trt  t>.-ough  di»eipiin«ry  proceeding*.  The 
rules  do  2kot.  hrawftr,  cxhauxt  th«  moral  asd  ethicai 
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eoasiderationf  that  should  inform  a  UM^-er.  for  ne 
worliwhilt  human  acunty  caa  be  completely  UeHncd 
by  legal  rules.  Tht  rules  simply  proride  a  framcwerk 
for  the  ethieal  pradin  of  law. 

Furtherreore.  for  purposes  of  detcnniairg  tlie  law- 
yer's aothoriiy  and  respcnsJbilily,  prtndples  of  suh- 
■tlxntivc  law  ext«m»l  to  t.Hes«  rules  determine  >rti«tii»r 
■  dient-lftwycr  rcJatienship  easts.  Most  of  the  d\itie^ 
flowing  fteoi  the  eJient-lawy^r  r»latlorahip  attach  only 
after  the  client  has  rtQuesled  the  lawyer  to  render 
legal  seivicas  a.nd  the  lawyer  has  agreed  to  do  so. 
Sut  there  irc  some  duties,  such  ax  that  of  confiden- 
tiality under  rale  4-1.6,  which  nay  attach  when  the 
lawyer  agrees  te  colder  whether  a  cUent-lawycr 
relationship  shall  be  established.  Whether  s  client- 
law>-er  rebtioaship  exints  for  a.ry  specific  purpose  csr 
depend  on  the  &rr.'.T»uoce3  aod  may  be  a  question  of 
facL 

Eaiurt  to  comply  with  an  obUgttlon  or  prshlbltlon 
Imposed  by  a  rule  is  a  basis  for  involung  the  disciplin- 
ary process.  The  ru'es  presuppose  th*l  disciplinary 
Meessmcnt  of  a  la"i\->-cr's  sc.-.duct  will  be  made  on  the 
baiiis  of  the  facte  and  eircwwtanees  as  they  existed  a: 
the  time  of  the  conduct  ia  question  in  recognition  of 
the  fact  that  a  lawyer  oflen  has  to  act  upoa  uacen*in 
or  incomplete  evidence  of  tbe  situjtjon.  Moreover. 
the  rulf.t  pnisuppose  that  wbether  discipline  shculii  be 
imposed  for  a  vicla-on.  and  'Jie  seventy  of  a  sanction, 
depend  on  all  the  drcumsUnces.  such  as  the  wjUf-ji- 
oeM  and  seriouscetf  of  the  violation,  extenuating  fac- 
tors, and  wbetier  there  h3%T  been  previous  violations. 
Violation  of  a  rule  should  act  give  rise  te  a  cause  of 
action  nor  should  It  create  any  presumption  that  a 
legal  duty  hu  beer  breached.  The  rules  are  dcsigred 
to  provide  guidance  to  ls^^>*cr*  *"d  to  jnroviit  a 
atrueturr  for  regulating  conduct  S.\rough  dfscJpL-na.-y 
agencies.  They  arc  not  desujr.wl  to  be  a  basis  for  civil 
liability.  Furlhennure,  tlic  p-urpcse  of  tbe  rules  tar 
be  subverted  when  they  are  invoked  by  oppeajng 
parties  u  procedural  weapons.  The  fact  that  a  rule  u 
a  Just  basis  for  a  lavk^er's  self-SMeumsnt,  or  tcr 
sanetienlag  a  lawyer  Under  the  admisistraiion  cf  9 
disciplinary  authority,  does  net  imply  that  sn  antAgon- 
ist  is  a  eeUateral  pnx>«(«ding  or  transaction  fans  stand- 
ing to  ntak  enforcement  of  the  rule.  AcccrdinglT, 
nothing  in  the  rules  should  be  deemed  to  augment  anj' 
rubstaative  legal  duty  of  In^jxTS  or  the  exsn.rflsc;. 
pliaary  cor.seQuences  of  violatiat;  such  duty. 

Moreover,  these  nJes  tn  rot  intended  to  gcver:  it 
affect  judinal  spplieatica  of  either  the  attorney-clieni 
or  wcr*  product  pri\'ilege.  Those  priWlegts  we.t 
developed  to  promote  con^piiRncc  *ith  law  aad  fair- 
ness in  litigation.  Ir.  reliA.~.ee  on  the  sttomey-clifst 
pririJcgc  clients  arc  ordicaniy  entitled  to  expect  that 
ecmmunlca'Jons  within  '^c  sccpe  of  the  pnvUege  will 
be  protected  acaiasl  cosipelleJ  Uisduaurv.  The  attar- 
Bey-<]icnt  pri*aege  i.<  that  of  the  client  and  net  ef  the 
lawyer.  In  exceptior.Ki  situslionx,  the  rules  aiigh'. 
allow  or  rtqisn  the  lawyer  to  dischaa  a  client  cosfi- 
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ri«nc«.  This,  however,  liota  not  vitute  the  proposition 
thii.  u  t  KUieral  matlu',  the  client  hAX  a  nisonabl* 
•xptctatJen  that  infomttlon  r«ktJE^  tt>  the  client  w{Il 
flotb*  vclostsrily  dl*do««d  aod  thit  disdcxun  oT  inch 
InformiBoa  may  b«  annpcJled  only  is  ic(»rd»ne«  ^-ilb 
Tceognizvi  exaptiOM  to  the  sttomty-clicnl  «rd  work 
product  pnvUcjfiu. 

Ttc  Itwyer*!  txeroM  of  dlicretjon  not  to  daeJoae 
Is/onnition  oBdcr  rult  4-1.6  shouU  not  be  subject  to 
rocxinlnatioo.  Penaittinf  audi  rsexAm^oatioc  would 
b«  lacompitiblc  vjjth  the  g«atr»J  poHcj'  of  promoting 
eompliine«  wilh  law  throue^i  iS3nr&ncea  that  comou- 
vittrioDt  wOl  be  protected  igalixt  dUdoture. 

Terra  faiotocT 

"BoUar  or  •b«L'»v|g"  dMotoa  that  the  pwson  in- 
Yohred  •etuail}'  R2pp««td  the  fact  to  qnactioo  to  be 
true.  A  person 't  bdie/  atAj  he  Inferrvd  from  dreum- 
st4scea. 

"CoBfult"  or  "conrjJtRtion"  denotei  eonaaooication 
of  infencetion  reuontWy  mffldeat  to  permit  the 
cUsnt  to  appredato  th«  »ign'S>C3£m  of  the  matter  io 
Quutien. 

"Flira"  or  "Tiw  finn"  deaotes  a  lawyer  or  Uwyen  in 
a  priv«u  ftnB,  Uwytn  wnpIeywS  ia  the  legal  depsrt- 
Bint  of  a  corpcntion  or  other  orgaaixation,  aad  law- 
yer cmpIoyM  So  a  legi.'  aervlceB  oi^gankat'on.  See 
coaaeat.  rule  4-1.10. 


Traud"  or  "frauf)ul«nt'  d«>nou>»  ennduet  hancj  a 
purposa  to  decW^  and  not  mertl.v  negligent  migrepre- 
a»ot»tion  or  faiure  to  apprise  aoolher  of  relevant 
ttxformatton. 

•KaoMiinjjjiy/  •kacrvrt!,"  or  "luiw-j"  deootei  irtoal 
kcowlcdgc  of  the  fact  In  qoestlM-  A  person'a  luiowl- 
ed;;e  may  be  laferred  trom  dmntutancea. 

■Xawycr"  detiotc*  a  pcnoa  wbo  is  t  member  of  Tht 
Florida  Bar  or  other*i5e  authoriied  to  practice  in  any 
ecurt  of  the  Slate  of  Florida. 

'Partner"  d«Botcs  a  mcmicr  of  a  putaenhlp  an  J  a 
shareholder  in  •  iaw  Crm  orsaiuicd  as  a  prcfessiooal 
corpora  tioB. 

'Reasoftibla"  or  "rMSocably*  tHica  uaod  Ir.  ralaQos 
to  eoBduct  by  a  Is^vsr  denotes  the  conduct  of  a 
rcatonfibly  prudent  and  eosip«tcat  lawyer. 

•R«ascnable  beHef'  w  "rcaionxWy  believes"  when 
n»ed  in  rtfcrenca  to  a  lawj-er  decotej  that  the  Lawyer 
bcl!e\'e«  the  matter  in  q-jestion  and  that  the  orcum- 
staucu  ore  Rueh  that  the  belief  li  reasonable. 

■Reasonably  should  know"  when  u»»d  in  reference 
XO  i  lav/yer  denotes  that  a  lasvyer  of  rcaaonabit  pru- 
dence and  eowp«Uxu:«  would  ascertain  the  matter  Is 
quotioa 

*Sub9t»BtiaI"  whcfi  used  in  reference  to  decree  or 
extent  deiurtei  a  material  matter  of  dear  and  wsi^hty 
importance. 
Aaeultd  July  a.  1962,  dXaciive  Jan.  I.  IMS  (805  SuSi  2S2). 
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LMM  orricES 

James  McGuirk.  P  A. 

20I  ALMAMBRA  CIRCLE 
SUITC  711 

Coral  Gables.  Florida  03is4 

TCI.CPHONC  laosi  ««S-a77r 

rACSiMiLC  isoBi  ««B-saea 

JAMCS    MCOUIRK  or    C^UMSCt. 

ORCOC    T     TOUMO  PAUC  r   PCNICHCT 


September  8,  1995 

William  E.  n/rry 
Deputy  Asseuiflt  Director 
Federal  Bureau  of  Investigation 
10th  &  Pennsylvania  Avenues,  h4W 
Washington,  DC  20535 

RE:    Haiti  investigation 

Dear  Mr.  Perry: 

Please  fmd  enclosed  a  courtesy  copy  of  a  letter  from  me  to  Associate  Special  Agent  in 
Charge  Paul  E.  Mallet  of  the  Federal  Bureau  of  Investigation  dated  September  1,  1995  and  a 
memorandum  from  Joseph  Beeler  to  to  Associate  Special  Agent  in  Charge  Paul  E.  Mallet  of  the 
Federal  Bureau  of  Investigation  dated  September  6,  1995. 

You  will  recall  that  this  involves  the  Bureau's  proposed  interviews  of  Haitian  government 
employees  in  the  investigation  agreed  to  by  the  governments  of  Haiti  and  the  United  States. 

The  purpose  of  this  is  to  continue  to  keep  you  informed.  The  enclosed  letter  and 
memorandum  respond  to  a  letter  from  Mr.  Mallet  dated  August  16,  1995  (copy  enclosed)  stating 
that  a  court  reporter  would  be  permitted,  but  that  a  right  to  correct  and  have  access  to  the 
transcripts  would  not.  Mr.  Mallet  also  raised  the  question  of  whether  representation  of  more 
than  one  client  would  constitute  a  conflict  of  interest. 


Yours  sincerely, 
JAMES  McQUI 
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MEMORANDUM 

TO:        Paul  E.  Mallett 

Associate  Special  Agent  in  Charge 

FROM:      Joseph  Beeler 

DATE:      September  6,  1995 

RE:        Bertin/Baillergeau  murder  investigation  in  Haiti 

INTRODOCTION 

We  are  pleased  that  the  Federal  Bureau  of  Investigation  has 
recognized  the  desirability  of  having  a  transcript  of  the 
interviews.   This  is  progress. 

More  is  needed.  In  your  August  16,  1995,  letter  written  "[o]n 
behalf  of  the  FBI"  to  James  McGuirk  you  reply  to  a  July  27,  1995, 
letter  from  Mr.  McGuirk  to  Deputy  Assistant  Director  William  E. 
Perry  and  a  Memorandum  of  the  same  date  from  me  (Joseph  Beeler)  to 
Mr.  Perry.  Unfortunately,  your  letter  raises  a  new  problem, 
belatedly  suggesting  that  we,  as  counsel  for  the  witnesses,  labor 
under  a  conflict  of  interest;  and  overlooks  much  of  what  we  said 
about  the  necessity  of  a  witness  to  have  a  copy  of  his  interview 
transcript.   Let  us  explain. 

I.   THE  BUREAU'S  CONFLICT  OF  INTEREST  CLAIM 

Your  August  16  letter  declares  that  the  FBI  "cannot  concur  a 
priori  with  your  assertion  that  you  could  ethically  represent  all 
15  individuals."  (Page  1)  Actually,  Mr.  McGuirk's  letter  simply 
stated  that  a  team  of  attorneys  represented  all  15  individuals 
named  in  the  June  28,  1995,  letter  from  Supervisory  Special  Agent 
Richard  J.  Giannotti  to  Minister  of  Justice  Jean-Joseph  Exume. 
Neither  Mr.  McGuirk's  letter  nor  my  Memorandum  made  any  assertions 
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about  ethics.  Thus,  it  is  your  letter  that  has  raised  the  conflict 
of  interest  issue,  a  hurdle  that  we  thought  had  been  crossed  when 
our  clients  accepted  us  as  counsel. 

In  essence,  you  seem  to  have  interjected  a  claim  that  we,  as 
counsel  for  the  witnesses,  are  acting  unethically.  This  requires 
us  to  inform  our  clients  of  your  concerns;  meet  with  them,  again, 
to  discuss  tht  representation;  and  revisit  the  choice  of  counsel 
questions. 

A.   The  Lav  Regulating  Conflicts  of  Interest 

We  may  not  understand  the  Bureau's  claim.  Are  you  saying  that 
Mr.  McGuirk  cannot  ethically  represent  all  of  his  clients  simply 
because  of  potential  conflicts  of  interest?  Or  are  you  aware  of 
facts  indicating  actual  conflicts  of  interest?  Or  are  you  saying 
that  in  a  criminal  investigation  the  law  presumes  that  there  is  an 
irreconcilable  conflict  of  interest  whenever  more  than  one  witness 
chooses  to  be  represented  by  the  same  lawyer?  Or  that  there  is 
some  number  of  clients  beyond  which  multiple  representation  is 
impermissible?   Please  enlighten  us. 

Meanwhile,  we  will  attempt  to  explain  our  understanding  of  the 
law  and  practice  governing  conflicts  of  interest.  The  canons, 
codes  or  rules  of  ethics  in  every  American  jurisdiction  allow 
multiple  representation.  Moreover,  it  is  not  unusual  for  one 
lawyer  to  represent  more  than  one  client  in  the  same  investigation. 
The  lawyer  must  be  careful,  of  course,  that  no  client's  individual 
interests   are   sacrificed.     We   have   been   alert   to   this 
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responsibility  and  do  not  know  of  any  actual  conflict.  (For  your 
convenience,  we  have  enclosed  a  copy  of  Rule  4-1.7  of  the  Florida 
Rules  of  Professional  Conduct  and  the  official  Comments 
accompanying  the  rule.  The  Florida  rule  and  comments  are  based 
upon  the  American  Bar  Association  Model  Rules  of  Professional 
Conduct.  The  Florida  ethics  rules  have  been  adopted  by  federal 
courts  in  Florida.  E.g.  .  S.D.  Fla.  L.R.  ll.l.C.  The  ABA  Model 
Rules  have,  of  course,  been  adopted  by  other  state  and  federal 
courts  throughout  the  United  States.) 

There  is  no  ethics  rule  based  upon  the  number  of  clients 
represented.  Your  letter  cites  no  authority  for  its  "a  priori" 
theory,  and  the  courts  have  rejected  such  an  approach.  E.g.  .  In  re 
Investigation  Before  April  1975  Grand  Jury.  531  F.2d  600  (D.C.  Cir. 
1976)  (in  federal  grand  jury  investigation,  court  of  appeals 
rejects  prosecutor's  bald  argument  that  a  lawyer  had  a  blatant 
conflict  of  interest  by  simultaneously  representing  21  newspaper 
pressmen  plus  their  union  president  and  vacates  order  requiring 
each  to  retain  separate  counsel) ;  In  re  Special  Grand  Jury.  480  F. 
Supp.  174  (E.D.  Wis.  1979)  (in  federal  grand  jury  investigation, 
court  refuses  to  disqualify  law  firm  that  was  simultaneously 
representing  23  present  and  former  employees  of  the  Miller  Brewing 
Company,  even  though  the  legal  fees  were  being  paid  by  the 
corporation) ;  Matter  of  Grand  Jury  Empaneled.  January  21.  1975.  536 
F.2d  1009  (3d  Cir.  1976)  (court  of  appeals  reverses 
disqualification  of  lawyer  who  was  simultaneously  representing  nine 
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officers  and  employees  of  the  National  Maritime  Union,  even  though 
each  of  the  nine  witnesses  invoked  the  protection  of  the  Fifth 
Amendment  and  refused  to  testify  before  the  grand  jury) ;  SEC  v. 
Csapo.  533  F.2d  7  (D.C.  Cir.  1976)  (in  a  formal  SEC  investigation 
of  insider  misconduct,  court  of  appeals  refuses  to  curtail 
attorneys  who  were  simultaneously  representing  nine  witnesses,  even 
though  three  of  these  clients  were  principal  targets  of  the 
investigation  and  two  of  these  pleaded  the  Fifth  Amendment) ;  Matter 
of  Special  February  1977  Grand  Jurv.  581  F.2d  1262  (7th  Cir.  1978) 
(court  of  appeals  declines  to  order  disqualification  of  an  attorney 
who  simultaneously  represented  multiple  grand  jury  witnesses,  even 
though  two  of  these  clients  had  been  immunized) . 

Speaking  generally  of  the  simultaneous  representation  of  a 
corporation  and/or  its  officers  and  employees,  commentators  have 
concluded  that  "[t]he  approaches  of  the  courts  vary,  especially 
when  grand  jury  proceedings  are  involved,  but  no  hard  and  fast  rule 
precludes  such  multiple  representation."  Samuel  R.  Miller  &  Irwin 
H.  Warren,  "Conflicts  of  Interest  and  Ethical  Issues  for  the  Inside 
and  Outside  Counsel",  Chap.  9  in  Section  of  Litigation,  American 
Bar  Association,  The  Corporate  Litigator  145  (1989)  (endnote 
deleted) .  Similarly,  legal  scholars — indeed,  ones  who  have  served 
with  the  Office  of  the  Solicitor  General — have  found  that  "in  the 
federal  courts  there  is  no  bright  line  standard  for  assessing  the 
propriety  of  representing  multiple  witnesses  or  for  evaluating 


287 


To:   Paul  E.  Mallett  September  6,  1995 

Re:   Bertin/Baillergeau  murder  investigation  Page  5 


other  potential  conflicts  of  interest."   Sara  Sun  Beale  &  William 
C.  Bryson,  1  Grand  Jurv  Law  and  Practice  $  6:20,  at  p.  110  (1986). 

The  standard  is  refined,  not  crude.  It  demands  that  the 
lawyer  look  below  the  surface  and  weigh  the  facts.  McAlinden  v. 
Wiggins.  543  F.  Supp.  1004,  1006  (S.D.N.Y.  1982)  ("Although 
plaintiff  vehemently  asserts  that  the  inherent  conflicts  in  this 
joint  counsel  arrangement  mandate  [the  lawyer's]  automatic 
disqualification,  each  case  must  be  independently  reviewed  on  its 
facts  to  determine  if  the  severe  remedy  of  disqualification  is 
merited.") 

In  short,  there  is  no  rule  of  thumb  for  tossing  lawyers  out  of 
a  case  and  stranding  their  clients.  This,  we  believe,  is  basic 
law. 

B.  Other  Problems  with  the  Bureau's  Claim 

You  should  recognize  that  the  Bureau  can  only  have  a  limited 
role  in  asserting  a  conflict  of  interest  against  counsel  for  the 
witnesses.  Ordinarily,  multiple  representation  is  a  matter  to  be 
decided  by  the  lawyer  and  the  clients  without  supervision  by 
executive  branch  agencies.  See  "Preamble:  A  Lawyer's 
Responsibilities,"  Florida  Rules  of  Professional  Conduct.  (A  copy 
of  this  Preamble  is  enclosed  too.)  The  rules  of  ethics  teach  that 
when  a  conflict  is  charged  by  an  opposing  party,  the  "objection 
should  be  viewed  with  caution,  however,  for  it  can  be  misused  as  a 
technique  of  harassment."  Comment  to  Rule  4-1.7,  Florida  Rules  of 
Professional  Conduct;  Preamble,  supra ;  accord  Weaver  v.  Millard. 


288 


To:   Paul  E.  Mallett  September  6,    1995 

Re:   Bertin/Baillergeau  murder  investigation  Page  6 


819  P. 2d  110  (Ida.  App.  1991)  (rules  of  ethics  serve  as  a  guide  for 
lawyering;  they  are  not  intended  to  be  used  as  procedural  weapons ; 
assertions  of  conflict  by  an  opposing  party  should  be  viewed  with 
caution) . 

You  should  also  realize  that  the  Bureau's  timing  does  not  help 
the  situation.  Why  did  the  FBI  wait  more  than  a  month  after  it 
knew  of  the  multiple  representation  to  raise  an  obTection?  On  July 
4,  1995,  Mr.  McGuirk  telephoned  the  FBI  in  Port-au-Prince  on  behalf 
of  one  client.  On  July  5  he  called  again  on  behalf  of  another 
client.  On  July  6  he  called  on  behalf  of  three  more.  On  July  10 
Mr.  McGuirk  f^xed  a  letter  to  Supervisory  Special  Agent  Giannotti 
listing  13  witnesses  he  was  representing.  (That  list,  of  course, 
has  been  supplemented.) 

When  we,  the  three  lawyers  for  the  witnesses,  met  with  the 
three  representatives  of  the  Bureau  in  Port-au-Prince  on  July  13, 
1995,  we  volunteered  that  we  were  sensitive  to  the  potential  for 
conflict  of  interest,  and  we  explained  that  we  were  proceeding 
carefully  and  cautiously.  In  the  Bureau's  July  14  letter  to  James 
McGuirk,  FBI  Chief  Division  Counsel  Edwin  H.  Boldt,  who  had 
attended  the  meeting,  addressed  a  number  of  issues  discussed  there 
but  did  not  complain  that  counsel  for  the  witnesses  were  laboring 
under  any  potential  conflict  of  interest. 

Given  this  history,  it  is  surprising,  to  say  the  least,  that 
the  FBI  would  raise  a  conflict  of  interest  objection  for  the  first 
time  in  an  August  16  letter. 
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Moreover,  the  Bureau's  solution  is  problematical,  to  say  the 
least.  The  FBI  (1)  claims  a  conflict  of  interest  problem,  then  (2) 
insists  that  regardless  of  it  we  proceed  to  counsel  our  clients 
about  important  decisions  and  represent  then  at  interviews,  and  (3) 
adds  that  the  FBI  will  deal  with  the  issue  after  each  client  has 
made  his  decision  and  given  an  interview  represented  by  supposedly 
conflicted  counsel.  (Page  1)  In  the  same  paragraph  the  letter 
declares  it  is  highly  likely  "that  proceeding  on  this  basis  might 
compromise  the  FBI's  investigative  efforts  and/or  taint  the  work- 
product  of  the  investigation  under  Haitian  law."   (Page  1) 

Our  clients  do  not  want  a  flawed  investigation  nor  a  tainted 
result.  They  want  the  killers  identified  and  the  murders  stopped. 
C.   Resolving  the  Issue 

Conflict  of  interest  issues  must  be  addressed  at  the 
threshold.  See  Redd  v.  Shell  Oil  Co.  .  518  F.2d  311  (10th  Cir. 
1975).  Further,  "legal  ethics  are  pragmatic  and  to  be  applied 
where  real,  not  speculative  harm  is  involved."  Reddick  v.  Summit 
House.  Inc..  835  F.  Supp.  137,  146  (S.D.N.Y.  1993).  So  that  the 
question  can  be  resolved  responsibly,  the  Bureau  should  disclose 
all  the  facts  from  which  it  deduces  we  are  disabled  by  an  unethical 
conflict  of  interest.   Please  inform  us  of  the  following: 

1.    What  facts  suggest  a  conflict  of  interest?  As  the 

case  law  demonstrates,  conflict  and  disqualification  decisions 

must  be  based  on  facts. 
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2.  Which  clients  have  interests  that  are  in  conflict 
with  the  interest  of  other  clients?  Your  letter  asserts,  "It 
is  highly  likely  that  conflicts  of  interest  will  develop  such 
that  you  could  not  fairly  represent  the  individual  interests 
of  all  fifteen  persons  ..."  (Page  1)  You  need  to  divulge 
facts  that  are  so  likely  to  develop  into  a  conflict  of 
interest  and  to  specify  which  client  may  be  injured. 

3.  If  we  proceed  on  the  basis  of  multiple 
representation  as  planned,  precisely  how  will  this  "compromise 
the  FBI's  investigative  efforts,"  as  you  forecast?  (Page  1) 
Do  you  have  anything  specific  in  mind? 

4.  If  we  proceed  on  the  basis  of  multiple 
representation,  precisely  how  will  this  "taint  the  work- 
product  of  the  investigation  under  Haitian  law,"  as  you 
predict?  (Page  1)  Do  you  have  a  legal  opinion  available  that 
we  can  review  with  our  Haitian  counsel? 

5.  Our  clients,  as  law  enforcement  officers,  would  like 
to  share  with  the  Bureau  how  they  believe  the  crimes  should  be 
investigated.  Nonetheless,  as  their  counsel,  we  are  now 
obliged  to  ask  the  usual  questions.  As  to  each  client,  is  he 
a  "subject"  of  the  investigation?  Is  he  a  "target"  of  the 
investigation?  These  questions  are  routinely  asked  and 
answered  in  federal  investigations.  Indeed,  there  is 
"longstanding  internal  practice"  of  the  Department  of  Justice 
to  warn  grand  jury  witnesses  if  they  are  targets  or  subjects 
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of  an  investigation  and  to  advise  them  of  their  rights.   See 
United  States  Attorneys'  Manual  9-11.150. 

6.  To  assist  us  further  in  resolving  the  Bureau's 
claim,  are  you  able  to  furnish  us  any  prior  statements 
attributed  to  any  of  our  clients?  We  will  use  this 
information  to  advise  each  client  intelligently  whether  there 
is  an  arguable  conflict  of  interest  and  to  discuss  whether  he 
ought  to  waive  it. 

7.  How,  exactly,  does  the  Bureau  propose  to  "review  the 
matter  following  each  interview"?  (Page  1)  What  procedure 
does  the  Bureau  have  in  mind?  What  standard  will  be  applied? 
Who  will  decide  any  disagreements  that  may  result? 

8.  In  the  Bureau's  view,  how  many  witnesses  can  a 
lawyer  represent  without  being  a  priori  conflicted? 

In  conclusion,  you  have  put  us  on  general  notice  of  a  conflict 
of  interest  contention.  You  have  further  suggested  the  problem 
might  be  resolved  later,  at  some  risk.  We  feel  obliged  to  request 
the  basis  for  your  contention  and  to  address  the  obstacle 
immediately. 

II.   THE  DIFFICULTIES  OF  SECRET  TRAKSCRIPTS 

When  we  meet  with  our  clients  to  discuss  the  Bureau's  conflict 
of  interest  claim,  we  would  like  to  tell  them  that  the  FBI  will  let 
each  one  see  what  the  court  reporter  has  taken  down  as  his 
statement  and  let  his  counsel  retain  a  copy.   Thus  we  ask  the  FBI 
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to  reconsider  its  pronouncement  to  Mr.  McGuirk  that  "copies  [of 
transcripts]  will  not  be  provided  to  you  or  your  client (s)  for 
retention  or  review."   (Page  2)   That  is  a  proposal  that  no  lawyer 
worth  his  salt  could  recommend  to  a  client. 
A.   The  Pursuit  of  Equality 

Frankly,  we  do  not  understand  why  the  Bureau  insists  upon 
second-class  treatment  of  our  clients.  In  my  July  27,  1995, 
Memorandum  to  William  E.  Perry  I  stated  that  in  history  and 
practice  the  FBI  has  permitted  an  exact  record  to  be  made  of 
interviews  by  its  agents  when  the  witness  made  accurate  recording 
a  condition  for  granting  any  interview.  (Page  13)  Our  assertion 
that  the  FBI  has,  upon  demand,  permitted  an  exact  record  to  be  made 
of  voluntary  interviews  carries  with  it  the  corollary  that  the 
witnesses  had  access  to  this  record.  The  Bureau  has  not  responded 
to  the  main  proposition  nor  to  its  corollary.  But  we  know,  as  a 
fact,  that  the  Bureau  has  granted  this  elementary  courtesy  to 
United  States  citizens. 

The  July  27  Memorandum  also  asked  what  is  the  genuine  FBI 
policy  and  practice  and  advised  the  Bureau  that  "[e]ach  client  has 
to  be  informed  accurately  about  FBI  policy  and  procedure  before  he 
can  decide  what  conditions,  if  any,  to  attach."  (Page  13-14  &  n.2) 
We  are  still  waiting  for  an  answer.  Merely  telling  us  what 
safeguards  you  will  allow  our  clients  in  this  matter  will  not  do 
when  you  do  not  declare  what  you  have  bestowed  on  other  voluntary 
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witnesses  and  do  not  deny  that  some  have  been  favored  more 
generously. 

B.   The  Search  for  the  Truth 

The  July  27  Memorandum  questioned  the  necessity  for  reliance 
upon  "the  one-sided  and  unscientific  FBI  Form  FD-3  02  (Report  of 
Interview)  technique  .  .  •••  (Page  1-2)  The  Bureau  has  now 
recognized  the  desirability  of  transcripts.  But  the  procedure 
proposed  remains  less  than  scientific. 

Employing  a  court  reporter  serves  the  goal  of  searching  for 
the  truth.  But  the  Bureau  needs  to  stick  with  the  rationale  of  the 
procedure.  The  witness  and  his  counsel  have  to  inspect  the 
transcript  while  their  memories  are  fresh  from  the  interview.  This 
is  why  stenographic  notes  of  a  deposition  are  typed  up  promptly  and 
shown  to  the  witness  for  reading  and  signing. 

Prompt  review  assures  that  the  content  is  accurate.  That  is, 
this  scrutiny  is  required  to  assure  that  the  record  is  complete  and 
verbatim  and,  most  importantly,  that  the  quest  for  the  truth  is 
being  served.   Here  are  the  issues: 

•  The  court  reporter's  shorthand  or  stenographic  notes  must 
be  a  true  and  correct  account  of  what  was  said.  Did  the 
court  reporter  get  it  down  right? 

•  The  typist's  transcript  must  be  a  faithful  transcription 
of  the  notes. 
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•  The  interpreter's  translation  of  an  English  language 
question  must  be  reliable.  Did  the  translator  capture 
the  thought? 

•  The  interpreter's  translation  of  an  answer  into  English 
must  also  be  reliable. 

•  The  witness's  understanding  of  what  the  examiner  wants  to 
know  must  be  clear.  When  an  interview  is  beset  by 
language  and  cultural  differences,  there  is  plenty  of 
room  for  confusion. 

•  The  witness's  response  must  accurately  articulate  his 
knowledge. 

•  Errors  must  be  corrected. 

Experience  teaches  that  these  objectives  can  only  be  achieved  when 
the  parties  study  the  transcript  as  soon  as  possible  after  the 
interview  or  deposition.  In  re  Russo.  53  F.R.D.  564,  571-72  (CD. 
Cal.  1971). 

Parenthetically,  your  letter  states  that  grand  jury 
transcripts  are  not  provided  to  the  witness  or  to  the  witness's 
counsel  for  retention  or  review.  (Page  2)  This  is  true,  as  far  as 
it  goes. 

The  practice  has  created  many  problems.  So,  when  a  witness 
moves  for  production  of  a  transcript  of  his  grand  jury  testimony, 
courts  are  now  likely  to  grant  the  motion.  E.g.  .  In  re  Sealed 
Motion.  880  F.2d  1367  (D.C.  Cir.  1989);  In  re  Heiinerle,  788  F. 
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Supp.  700  (E.D.N.Y.  1992).   The  Memorandum  cited  this  caselaw. 
(Page  15) 

Putting  aside  the  special  case  of  grand  jury  practice,  it  is 
likely  that  most  federal  agencies  would  allow  a  witness  to  have  a 
transcript  of  what  he  said.  Under  the  Administrative  Procedure  Act 
a  person  compelled  to  testify  before  an  agency  or  a  representative 
thereof  is  entitled  to  procure  a  transcript  of  his  testimony 
"except  that  in  a  nonpublic  investigatory  proceeding  the  witness 
may  for  good  cause  be  limited  to  inspection  of  the  official 
transcript  of  his  testimony."  5  U.S.C.  §  555(c).  This  right  to  a 
transcript  applies  even  to  purely  investigatory  proceedings 
conducted  for  factfinding  purposes.  E.g. .  in  re  Weil.  209  F.  Supp. 
76  (D.  W.Va.  1962)  (IRS  investigation;  the  APA  requires  the  federal 
agency  conducting  the  inquiry  to  furnish  each  witness  summonsed 
with  a  copy  of  the  transcript  of  his  own  testimony;  the  refusal  of 
a  witness  to  sign  the  original  transcript  does  not  constitute  good 
cause  for  denying  him  a  copy)  ;  see  also  Mott  v.  McMahon.  214  F. 
Supp.  20  (N.D.  Cal.  1963)  (IRS  investigation  of  tax  liability  and 
possible  fraud;  a  witness  summonsed  to  testify  cannot  be  made  to 
depend  upon  the  federal  agency  for  obtaining  a  transcript;  and, 
specifically,  the  witness  is  entitled  to  have  his  own  court 
reporter  present  taking  down  the  proceedings) .  If  witnesses 
compelled  by  federal  agencies  to  testify  always  have  a  right  to 
inspect  the  transcript  and  usually  have  a  right  to  procure  a  copy, 
why  should  a  voluntary  witness  be  treated  worse? 
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C.   Protection  against  Defamation 

The  FBI  has  overlooked  the  one-sided  nature  of  the  procedure 
it  proposes.  Why  should  a  witness's  own  words  be  kept  a  secret 
from  him?  How  can  a  client  refute  false  claims  about  his 
testimony? 

Certain  elements  of  the  news  media  covering  Haiti  are 
irresponsible.  Mr.  McGuirk's  July  27,  1995,  letter  to  Deputy 
Assistant  Director  Perry  pointed  out  the  problem.  (Page  2)  The 
accompanying  Memorandum  spelled  out  this  concern.  (Pages  2-3,  8- 
11,  12) 

To  illustrate  the  danger,  consider  the  June  21-28,  1995,  issue 
of  the  Haiti-Observateur.  In  an  article  headlined  "The  Bertin 
Affair"  the  Observateur  declared  that  the  FBI  report  on  the 
investigation  had  been  prepared  but  not  made  public  yet.  The  story 
reported  as  fact  that  more  than  four  members  of  the  "Lavalas 
regime"  were  involved  and  the  FBI  had  concluded  that  the  crime  is 
an  "official  assassination."  All  of  this,  of  course,  is  arrant 
nonsense. 

What  if  the  Observateur  next  reports  falsely  that  one  of  our 
clients  confessed  to  the  FBI  that  he  assassinated  Madame  Bertin? 
Or  that  he  accused  some  innocent  person  of  doing  it?  A  witness  who 
voluntarily  cooperates  with  law  enforcement  and  gives  it  the 
benefit  of  his  statement  should  be  entitled  to  point  to  that 
statement  to  protect  his  reputation. 


297 


To:   Paul  E.  Mallett  September  6,  1995 

Re:   Bertin/Baillergeau  murder  investigation  Page  15 


In  sum,  we  ask  the  FBI  to  grant  a  simple  courtesy  it  has 
extended  to  witnesses  in  the  United  States;  to  pursue  the  search 
for  truth  to  its  logical  conclusion;  and  to  let  each  witness  have 
access  to  his  own  statement.  Granting  the  services  of  a  court 
reporter  but  denying  a  copy  of  the  transcript  seems  like  another 
"instance  of  keeping  the  word  of  promise  to  the  ear  and  breaking  it 
to  the  hope."  United  States  v.  Nugent.  346  U.S.  1,  10,  13  (1953) 
(Frankfurter,  J.,  disisenting)  . 

CONCLUSION 

Your  August  16,  1995,  letter  has  placed  a  cloud  on  counsels' 
representation  of  the  witnesses.  We  urge  full  disclosure  by  the 
Bureau  so  we  can  remove  the  cloud  or  remove  counsel. 

After  this,  we  can  reach  the  secret  transcript  issue.  If  we 
remain  as  counsel  in  the  matter,  we  would  like  to  tell  our  clients 
some  good  news:  that  the  Bureau  will  not  take  their  statements 
without  giving  them  a  record  to  rely  upon. 

We  were  ready  to  start  the  interviews  in  July  when  we  ran  into 
the  Bureau's  resistance  to  transcripts.  We  will  consult  with  our 
clients  as  soon  as  the  agency  has  responded  to  the  ethics  problem 
and  reconsidered  its  resistance  to  sharing  the  transcripts.  We 
await  your  reply. 

Enclosures 

cc:   Hme.  Jean- Joseph  Exume 

James  McGuirk 

Jean  Baptiste  Pierre-Cadet 

Ira  J.  Kurzban 

Burton  V.  Wides 
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Rule  4-1.7 


RULE  4-1.7    CONFLICT  OF  INTEREST; 
GENERAL  RULE 

(ahRepresentin;  Acherse  Interests.  A  lav(.7er 
shall  not  represent  a  client  if  the  representation  of 
that  client  will  be  directly  adverse  to  the  interests  of 
another  dient,  unless: 

(1)  the  lawyer  reasonably  believes  the  representa- 
tion will  not  advers'ely  affect  the  lawyer's  responsibili- 
ties to  and  relationship  with  the  other  client;    and 

(2)  each  client  consents  after  consultation. 

(b)  Duty  to  Avoid  Limitation  on  Independent 
Professional  Judgment  A  lawyer  shall  not  repre- 
sent a  client  if  the  lawyer's  exercise  of  independent 
professional  judgment  in  the  representation  of  that 
client  may  be  materially  limited  by  the  lawyer's  re- 
sponsibilities to  another  client  or  to  a  third  person  or 
by  the  lawyer's  own  interest,  unless: 

(1)  the  lawyer  reasonably  believes  the  representa- 
tion will  not  be  adversely  ai^ected;  and 

(2)  the  dient  consents  after  consultation. 

(c)  Explanation  to  Clients.  When  representation 
of  multiple  dients  in  a  single  matter  is  undertaken, 
the  consultation  shall  indude  explanation  of  the  impli- 
cations of  the  common  representation  and  the  advan- 
tages and  risks  involved. 

(d)  Lawyers  Related  by  Blood  or  Marriage.  A 
lawyer  related  to  another  lawyer  as  parent,  child, 
sibling,  or  spouse  shall  not  represent  a  client  in  a 
representation  directly  adverse  to  a  person  who  the 
lawyer  knows  is  represented  by  the  other  lawyer 
except  upon  consent  by  the  dient  after  consultation 
regarding  the  relationship. 

Amended  July  23,  1992,  effecUve  Jan.  1,  1993  (605  So.2d  252). 

Comment 
Loyalty  to  a  client 

Loyalty  is  an  essential  element  in  the  lawyer's  relationship 
to  a  client  An  impermissible  connict  of  interest  may  exist 
before  representation  is  undertaken,   in  which  event  the 
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representation  should  be  declined.  If  such  a  conflict  arises 
afier  representation  has  been  undertaken,  the  Uvyer  should 
withdraw  from  the  representation.  See  rule  4-1.16.  Where 
more  than  1  client  is  involved  and  the  lawyer  withdraws 
because  a  conflict  arises  after  representation,  whether  the 
lawyer  may  continue  to  represent  any  of  the  clients  is 
determined  by  rule  4-1.9.  See  also  rule  4-2^e).  As  to 
whether  a  cUent-lawyer  relationship  exists  or,  having  once 
been  established,  is  continuing,  see  comment  to  rule  4-lJ 
and  scope. 

As  a  general  proposition,  loyalty  to  a  client  prohibits 
undertaldng  representation  directly  adverse  to  that  client's 
or  another  client's  Interests  without  the  affected  client's 
■    consent    Subdivision  (a)  expresses  that  general  rule.   Thus, 
:    a  lawyer  ordinarily  may  not  act  as  advocate  against  a  person 
I    the  lawyer  represents  in  some  other  matter,  even  if  it  it 
I    wholly  unrelated.    On  the  other  hand,  simultaneous  repre- 
I    sentation  in  unrelated  matters  of  clients  whose  interests  are 
'    only  generally  adverse,  such  as  competing  economic  enter- 
prises, does  not  require  consent  of  the  respective  clients. 
Subdivision  (a)  applies  only  when  the  representation  of  1 
client  would  be  directly  adverse  to  the  other  and  where  the 
la»7er's  responsibilities  of  loyalty  and  confidentiality  of  the 
other  dient  might  be  compromised. 

Loyalty  to  a  client  is  also  impaired  when  a  lawyer  cannot 
consider,  recommend,  or  carry  out  an  appropriate  course  of 
action  for  the  client  because  of  the  lawyer's  other  responsibil- 
ities or  interests.  The  conflict  in  effect  forecloses  alterna- 
tives that  would  otherwise  be  available  to  the  dient  Subdi- 
vision (b)  addresses  such  situations.  A  possible  conflict  does 
not  itself  predude  the  representation.  The  critical  questions 
are  the  likelihood  that  a  conflict  will  eventuate  and,  if  it  does, 
whether  it  will  materially  interfere  with  the  lawyer's  inde- 
pendent professional  judgment  in  considering  alternatives  or 
foreclose  courses  of  action  that  reasonably  should  be  pursued 
on  behalf  of  the  dient  Consideration  should  be  given  to 
whether  the  client  wishes  to  accommodate  the  other  interest 
involved. 
Consultation  and  consent 

A  client  may  consent  to  representation  notwithstanding  a 
conflict  However,  as  indicated  in  subdivision  (a)(1)  with 
respect  to  representation  directly  adverse  to  a  client  and 
subdivision  (b)(1)  with  respect  to  material  limitations  on 
representation  of  a  client  when  a  disinterested  lawyer  would 
condude  that  the  client  should  not  agree  to  the  representa- 
tion under  the  circumstances,  the  law7er  involved  cannot 
properly  ask  for  such  agreement  or  provide  representation 
on  the  basis  of  the  client's  consent  When  more  than  1  dient 
is  involved,  the  question  of  conflict  must  be  resolved  as  to 
each  client  Moreover,  there  may  be  circumstances  where  it 
is  impossible  to  make  the  disdosure  necessary  to  obtain 
consent  For  example,  when  the  lawyer  represents  different 
clients  in  related  matters  and  1  of  the  clients  refuses  to 
consent  to  the  disclosure  necessary  to  permit  the  other  dient 
to  make  an  informed  decision,  the  lawyer  cannot  properly 
ask  the  latter  to  consent 
Lawyer's  interests 

The  lawyer's  own  interests  should  not  be  permitted  to  have 
adverse  effect  on  representation  of  a  dient  For  example,  a 
lawyer's  need  for  income  should  not  lead  the  lawyer  to 
undertake  matters  that  cannot  be  handled  competently  and 
at  a  reasonable  fee.  See  rules  4-1.1  and  4-1.5.  If  the 
probity  of  a  lau^er**  own  conduct  in  a  transaction  is  in 
serious  question,  it  may  be  difficult  or  impossible  for  the 
la»7er  to  give  a  client  detached  advice.    A  lawyer  may  not 


299 


Rule  4-1.7 


RULES  REGULATING  THE  FLORIDA  BAR 


allow  related  business  interests  to  afTect  representation,  for 
example,  by  referring  clients  to  an  enterprise  in  which  the 
lawyer  has  an  andisdosed  interest 
Conflicts  in  litigation 

Subdivision  (a)  prohibits  representation  of  opposing  parties 
in  litigation.  Simultaneous  representation  of  parties  whose 
interests  in  litigation  may  conflict,  such  as  co-plaintifis  or  co- 
defendants,  is  governed  by  subdivisions  (b)  and  (c).  An 
impermissible  conflict  may  exist  by  reason  of  substantial 
discrepancy  in  the  parties'  testimony.  Incompatibility  in  posi- 
tions in  rebtion  to  an  opposing  party,  or  the  fact  that  there 
are  substantially  different  possibilities  of  settlement  of  the 
claims  or  liabilities  in  question.  Such  conflicts  can  arise  in 
criminal  cases  as  well  as  dvil.  The  potential  for  conflict  of 
interest  in  representing  multiple  defendants  in  a  criminal 
case  is  so  grave  that  ordinarily  a  lawyer  should  decline  to 
represent  more  than  1  co-defendant  On  the  other  hand, 
common  representation  of  persons  having  similar  interests  is 
proper  if  the  risk  of  adverse  effect  is  minimal  and  the 
requirements  of  subdnnsion  (b)  are  met.  Compare  rule  4-2.2 
involving  intermediation  between  clients. 

OrdinarOy,  a  lawyer  may  not  act  as  advocate  against  a 
client  the  lau7er  represents  in  some  other  matter,  ev'en  if  the 
other  matter  is  wholly  unrelated.  However,  there  are  cir- 
cumstances in  which  a  bwyer  may  act  as  advocate  against  a 
client  For  example,  a  la»7er  representing  an  enterprise 
with  diverse  operations  may  accept  employment  as  an  advo- 
cate against  the  enterprise  in  an  unrelated  matter  if  doing  so 
will  not  adversely  affect  the  la\^7er's  relationship  with  the 
enterprise  or  conduct  of  the  suit  and  if  both  clients  consent 
upon  consultatioa  By  the  same  token,  government  lawyers 
In  some  circumstances  may  represent  government  employees 
in  proceedings  in  which  a  government  agency  is  the  opposing 
party.  The  propriety  of  concurrent  representation  can  de- 
pend on  the  nature  of  the  litigation.  For  example,  a  suit 
charging  fraud  entails  conflict  to  a  degree  not  involved  in  a 
suit  for  a  declaratory  judgment  concerning  statutory  inter- 
pretation. 

A  lawyer  may  represent  parties  having  antagonistic  posi- 
tions on  a  legal  question  that  has  arisen  in  different  cases, 
unless  representation  of  either  client  would  be  adversely 
affected.  Thus,  it  is  ordinarily  not  improper  to  assert  such 
positions  in  cases  pending  in  different  trial  courts,  but  it  may 
be  improper  to  do  so  in  cases  pending  at  the  sa.'ne  time  in  an 
appellate  court 

Interest  of  person  paying  for  a  lawyer's  service 

A  lawyer  may  be  paid  from  a  source  other  than  the  client 
if  the  client  is  informed  of  that  fact  and  consents  and  the 
arrangement  does  not  compromise  the  lawyer's  duty  of  loyal- 
ly to  the  client  See  rule  4-1.8(0.  For  example,  when  an 
insurer  and  its  insured  have  conflicting  interests  in  a  matter 
arising  from  a  liability  insurance  agreement  and  the  insurer 
is  required  to  provide  special  counsel  for  the  insured,  the 
arrangement  should  assure  the  special  counsel's  professional 
independence.  So  also,  when  a  corporation  and  its  directors 
or  employees  are  involved  in  a  controversy  in  which  they 
have  conflicting  interests,  the  corporation  may  provide  funds 
for  separate  legal  representation  of  the  directors  or  employ- 
ees, if  the  clients  consent  after  consultation  and  the  arrange- 
ment ensures  the  la»7er's  professional  independence. 

Other  conflict  situations 

Conflicts  of  interest  in  contexts  other  than  litigation  some- 
times may  be  difficult  to  assess.  Relevant  factors  in  deter- 
mining whether  there  is  potential  for  adverse  effect  include 


the  duration  and  intimacy  of  the  lawyer's  relationship  »iih 
the  client  or  clients  involved,  the  functions  being  performed 
by  the  lawyer,  the  likelihood  that  actual  conflict  will  arise, 
and  the  likely  pr^udice  to  the  client  from  the  conflict  if  it 
does  arise.  The  question  is  often  one  of  proximity  and 
degree. 

For  example,  a  lawyer  may  not  represent  multiple  parties 
to  a  negotiation  whose  interests  are  fundamentally  antagonis- 
tic to  each  other,  but  common  representation  is  permissible 
where  the  clients  are  generally  aligned  in  interest  even 
though  there  is  some  difference  of  interest  among  them. 

Conflict  questions  may  also  arise  in  estate  planning  and 
estate  administration.  A  lawyer  may  be  called  upon  to 
prepare  wills  for  several  family  members,  such  as  husband 
and  wife,  and,  depending  upon  the  circumstances,  a  conflict 
of  interest  may  arise.  In  estate  administration  the  identity 
of  the  "'ent  may  be  unclear  under  the  law  of  some  jurisdic- 
tions. In  Florida,  the  personal  representative  is  the  client 
rather  than  the  estate  or  the  beneficiaries.  The  lawyer 
should  make  clear  the  relationship  to  the  parties  involved. 

A  lawyer  for  a  corporation  or  other  organization  who  is 
also  a  member  of  its  board  of  directors  should  determine 
whether  the  responsibilities  of  the  2  roles  may  conflict  The 
law7er  may  be  called  on  to  advise  the  corporation  in  matters 
invoKing  actions  of  the  directors.  Consideration  should  be 
given  to  the  frequency  with  which  such  situations  may  arise, 
the  potential  intensity  of  the  conflict,  the  effect  of  the  law- 
yer's resignation  from  the  board,  and  the  possibility  of  the 
corporation's  obtaining  legal  advice  from  another  lawyer  in 
such  situations.  If  there  is  material  risk  that  the  dual  role 
will  compromise  the  law7er's  independence  of  professional 
judgment  the  lawyer  should  not  serve  as  a  director. 

Conflict  charged  by  an  opposing  party 

Resolving  questions  of  conflict  of  interest  is  primarily  the 
responsibility  of  the  lawyer  undertaking  the  representation. 
In  litigation,  a  court  may  raise  the  question  when  there  is 
reason  to  infer  that  the  law7er  has  neglected  the  responsibili- 
ty. In  a  criminal  case,  inquiry  by  the  court  is  generally 
required  when  a  lawyer  represents  multiple  defendants. 
Where  the  conflict  is  such  as  clearly  to  call  in  question  the 
fair  or  efficient  administration  of  justice,  opposing  counsel 
may  properly  raise  the  question.  Such  an  objection  should 
be  \'iewed  with  caution,  however,  for  it  can  be  misused  as  a 
technique  of  harassment    See  Scope. 

Family  relationships  between  la«7ers 

Rule  4-1. 7(d)  applies  to  related  Ia»7ers  who  are  in  differ- 
ent firms.  Related  la»7ers  in  the  same  firm  are  also  gov- 
erned by  rules  4-1.9  and  4-1.10.  The  disqualification  staud 
in  rule  4-1.7(d)  is  personal  and  is  not  imputed  to  members  of 
firms  with  whom  the  la\k7ers  are  associated. 
Comment  amended  July  23,  1992,  effecUve  Jan.  1,  1993  (605 
So.2d  252). 
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PAUL  r.  PCNICHCT 


September  8,  1995 


Seth  Waxman 

Associate  Deputy  Attorney  General 
Department  of  Justice,  Room  4208 
10th  &  Constitution  Avenues,  NW 
Washington,  DC   20530 

RE:    Haiti  investigation 

Dear  Mr.  Waxman: 

Please  fmd  enclosed  a  courtesy  copy  of  a  letter  from  me  to  Associate  Special  Agent  in 
Charge  Paul  E.  Mallet  of  the  Federal  Bureau  of  Investigation  dated  September  1,  1995  and  a 
memorandum  from  Joseph  Beeler  to  to  Associate  Special  Agent  in  Charge  Paul  E.  Mallet  of  the 
Federal  Bureau  of  Investigation  dated  September  6,  1995. 

You  will  recall  that  this  involves  the  Bureau's  proposed  interviews  of  Haitian  government 
employees  in  the  investigation  agreed  to  by  the  governments  of  Haiti  and  the  United  States. 

The  purpose  of  this  is  to  continue  to  keep  you  informed.  The  enclosed  letter  and 
memorandum  respond  to  a  letter  from  Mr.  Mallet  dated  August  16,  1995  (copy  enclosed)  stating 
that  a  court  reporter  would  be  permitted,  but  that  a  right  to  correct  and  have  access  to  the 
transcripts  would  not.  Mr.  Mallet  also  raised  the  question  of  whether  representation  of  more 
than  one  client  would  constitute  a  conflict  of  interest. 


Yours  sincerely. 
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MEMORANDUM 

TO:        Paul  E.  Mallett 

Associate  Special  Agent  in  Charge 

FROM:      Joseph  Beeler 

DATE:      September  6,    1995 

RE:       Bertin/Baillergeau  murder  investigation  in  Haiti 

INTRODDCTIOM 

We  are  pleased  that  the  Federal  Bureau  of  Investigation  has 
recognized  the  desirability  of  having  a  transcript  of  the 
interviews.   This  is  progress. 

More  is  needed.  In  your  August  16,  1995,  letter  written  "[o]n 
behalf  of  the  FBI"  to  James  McGuirk  you  reply  to  a  July  27,  1995, 
letter  from  Mr.  McGuirk  to  Deputy  Assistant  Director  William  E. 
Perry  and  a  Memorandum  of  the  same  date  from  me  (Joseph  Beeler)  to 
Mr.  Perry.  Unfortunately,  your  letter  raises  a  new  problem, 
belatedly  suggesting  that  we,  as  counsel  for  the  witnesses,  labor 
under  a  conflict  of  interest;  and  overlooks  much  of  what  we  said 
about  the  necessity  of  a  witness  to  have  a  copy  of  his  interview 
transcript.   Let  us  explain. 

I.   THE  BUREAU'S  CONFLICT  OF  INTEREST  CLAIM 

Your  August  16  letter  declares  that  the  FBI  "cannot  concur  a 
priori  with  your  assertion  that  you  could  ethically  represent  all 
15  individuals."  (Page  1)  Actually,  Mr.  McGuirk's  letter  simply 
stated  that  a  team  of  attorneys  represented  all  15  individuals 
named  in  the  June  28,  1995,  letter  from  Supervisory  Special  Agent 
Richard  J.  Giannotti  to  Minister  of  Justice  Jean- Joseph  Exume. 
Neither  Mr.  McGuirk's  letter  nor  my  Memorandum  made  any  assertions 
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about  ethics.  Thus,  it  is  your  letter  that  has  raised  the  conflict 
of  interest  issue,  a  hurdle  that  we  thought  had  been  crossed  when 
our  clients  accepted  us  as  counsel. 

In  essence,  you  seem  to  have  interjected  a  claim  that  we,  as 
counsel  for  the  witnesses,  are  acting  unethically.  This  requires 
us  to  inform  our  clients  of  your  concerns;  meet  with  them,  again, 
to  discuss  the  representation;  and  revisit  the  choice  of  counsel 
questions. 

A.   The  Law  Regulating  Cooflicts  of  Interest 

We  may  not  understand  the  Bureau's  claim.  Are  you  saying  that 
Mr.  McGuirk  cannot  ethically  represent  all  of  his  clients  simply 
because  of  potential  conflicts  of  interest?  Or  are  you  aware  of 
facts  indicating  actual  conflicts  of  interest?  Or  are  you  saying 
that  in  a  criminal  investigation  the  law  presumes  that  there  is  an 
irreconcilable  conflict  of  interest  whenever  more  than  one  witness 
chooses  to  be  represented  by  the  same  lawyer?  Or  that  there  is 
some  number  of  clients  beyond  which  multiple  representation  is 
impermissible?  Please  enlighten  us. 

Meanwhile,  we  will  attempt  to  explain  our  understanding  of  the 
law  and  practice  governing  conflicts  of  interest.  The  canons, 
codes  or  rules  of  ethics  in  every  American  jurisdiction  allow 
multiple  representation.  Moreover,  it  is  not  unusual  for  one 
lawyer  to  represent  more  than  one  client  in  the  same  investigation. 
The  lawyer  must  be  careful,  of  course,  that  no  client's  individual 
interests   are   sacrificed.     We   have   been   alert   to   this 
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responsibility  and  do  not  know  of  any  actual  conflict.  (For  your 
convenience,  we  have  enclosed  a  copy  of  Rule  4-1.7  of  the  Florida 
Rules  of  Professional  Conduct  and  the  official  Comments 
accompanying  the  rule.  The  Florida  rule  and  comments  are  based 
upon  the  American  Bar  Association  Model  Rules  of  Professional 
Conduct.  The  Florida  ethics  rules  have  been  adopted  by  federal 
courts  in  Florida.  E.g. .  S.D.  Fla.  L.R.  ll.l.C.  The  ABA  Model 
Rules  have,  of  course,  been  adopted  by  other  state  and  federal 
courts  throughout  the  United  States.) 

There  is  no  ethics  rule  based  upon  the  number  of  clients 
represented.  Your  letter  cites  no  authority  for  its  "a  priori" 
theory,  and  the  courts  have  rejected  such  an  approach.  E.g.  .  In  re 
Investigation  Before  April  1975  Grand  Jury.  531  F.2d  600  (D.C.  Cir. 
1976)  (in  federal  grand  jury  investigation,  court  of  appeals 
rejects  prosecutor's  bald  argument  that  a  lawyer  had  a  blatant 
conflict  of  interest  by  simultaneously  representing  21  newspaper 
pressmen  plus  their  union  president  and  vacates  order  requiring 
each  to  retain  separate  counsel) ;  In  re  Special  Grand  Jury.  480  F. 
Supp.  174  (E.D.  Wis.  1979)  (in  federal  grand  jury  investigation, 
court  refuses  to  disqualify  law  firm  that  was  simultaneously 
representing  23  present  and  former  employees  of  the  Miller  Brewing 
Company,  even  though  the  legal  fees  were  being  paid  by  the 
corporation) ;  Matter  of  Grand  Jury  Empaneled.  January  21.  1975.  536 
F.2d  1009  (3d  Cir.  1976)  (court  of  appeals  reverses 
disqualification  of  lawyer  who  was  simultaneously  representing  nine 
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officers  and  employees  of  the  National  Maritime  Union,  even  though 
each  of  the  nine  witnesses  invoked  the  protection  of  the  Fifth 
Amendment  and  refused  to  testify  before  the  grand  jury) ;  SEC  v. 
Csapo.  533  F.2d  7  (D.C.  Cir.  1976)  (in  a  formal  SEC  investigation 
of  insider  misconduct,  court  of  appeals  refuses  to  curtail 
attorneys  who  were  simultaneously  representing  nine  witnesses,  even 
though  three  of  these  clients  were  principal  targets  of  the 
investigation  and  two  of  these  pleaded  the  Fifth  Amendment) ;  Matter 
of  Special  February  1977  Grand  Jury.  581  F.2d  1262  (7th  Cir.  1978) 
(court  of  appeals  declines  to  order  disqualification  of  an  attorney 
who  simultaneously  represented  multiple  grand  jury  witnesses,  even 
though  two  of  these  clients  had  been  immunized) . 

Speaking  generally  of  the  simultaneous  representation  of  a 
corporation  and/or  its  officers  and  employees,  commentators  have 
concluded  that  "[t]he  approaches  of  the  courts  vary,  especially 
when  grand  jury  proceedings  are  involved,  but  no  hard  and  fast  rule 
precludes  such  multiple  representation."  Samuel  R.  Miller  &  Irwin 
H.  Warren,  "Conflicts  of  Interest  and  Ethical  Issues  for  the  Inside 
and  Outside  Counsel",  Chap.  9  in  Section  of  Litigation,  American 
Bar  Association,  The  Corporate  Litigator  145  (1989)  (endnote 
deleted) .  Similarly,  legal  scholars — indeed,  ones  who  have  served 
with  the  Office  of  the  Solicitor  General — have  found  that  "in  the 
federal  courts  there  is  no  bright  line  standard  for  assessing  the 
propriety  of  representing  multiple  witnesses  or  for  evaluating 
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other  potential  conflicts  of  interest."   Sara  Sun  Beale  &  William 
C.  Bryson,  1  Grand  Jury  Law  and  Practice  S  6:20,  at  p.  110  (1986). 

The  standard  is  refined,  not  crude.  It  demands  that  the 
lawyer  look  below  the  surface  and  weigh  the  facts.  McAlinden  v. 
Wiggins.  543  F.  Supp.  1004,  1006  (S.D.N.Y.  1982)  ("Although 
plaintiff  vehemently  asserts  that  the  inherent  conflicts  in  this 
joint  counsel  arrangement  mandate  [the  lawyer's]  automatic 
disqualification,  each  case  must  be  independently  reviewed  on  its 
facts  to  determine  if  the  severe  remedy  of  disqualification  is 
merited.*') 

In  short,  there  is  no  rule  of  thumb  for  tossing  lawyers  out  of 
a  case  and  stranding  their  clients.  This,  we  believe,  is  basic 
law. 

B.  Other  Problems  with  the  Bureau's  Claim 

You  should  recognize  that  the  Bureau  can  only  have  a  limited 
role  in  asserting  a  conflict  of  interest  against  counsel  for  the 
witnesses.  Ordinarily,  multiple  representation  is  a  matter  to  be 
decided  by  the  lawyer  and  the  clients  without  supervision  by 
executive  branch  agencies.  See  "Preamble:  A  Lawyer's 
Responsibilities,"  Florida  Rules  of  Professional  Conduct.  (A  copy 
of  this  Preamble  is  enclosed  too.)  The  rules  of  ethics  teach  that 
when  a  conflict  is  charged  by  an  opposing  party,  the  "objection 
should  be  viewed  with  caution,  however,  for  it  can  be  misused  as  a 
technique  of  harassment."  Comment  to  Rule  4-1.7,  Florida  Rules  of 
Professional  Conduct;  Preamble,  supra ;  accord  Weaver  v.  Millard. 
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819  P. 2d  110  (Ida.  App.  1991)  (rules  of  ethics  serve  as  a  guide  for 
lawyering;  they  are  not  intended  to  be  used  as  procedural  weapons ; 
assertions  of  conflict  by  an  opposing  party  should  be  viewed  with 
caution) . 

You  should  also  realize  that  the  Bureau's  timing  does  not  help 
the  situation.  Why  did  the  FBI  wait  more  than  a  month  after  it 
knew  of  the  multiple  representation  to  raise  an  objection?  On  July 
4,  1995,  Mr.  McGuirk  telephoned  the  FBI  in  Port-au-Prince  on  behalf 
of  one  client.  On  July  5  he  called  again  on  behalf  of  another 
client.  On  July  6  he  called  on  behalf  of  three  more.  On  July  10 
Mr.  McGuirk  faxed  a  letter  to  Supervisory  Special  Agent  Giannotti 
listing  13  witnesses  he  was  representing.  (That  list,  of  course, 
has  been  supplemented.) 

When  we,  the  three  lawyers  for  the  witnesses,  met  with  the 
three  representatives  of  the  Bureau  in  Port-au-Prince  on  July  13, 
1995,  we  volunteered  that  we  were  sensitive  to  the  potential  for 
conflict  of  interest,  and  we  explained  that  we  were  proceeding 
carefully  and  cautiously.  In  the  Bureau's  July  14  letter  to  James 
McGuirk,  FBI  Chief  Division  Counsel  Edwin  H.  Boldt,  who  had 
attended  the  meeting,  addressed  a  number  of  issues  discussed  there 
but  did  not  complain  that  counsel  for  the  witnesses  were  laboring 
under  any  potential  conflict  of  interest. 

Given  this  history,  it  is  surprising,  to  say  the  least,  that 
the  FBI  would  raise  a  conflict  of  interest  objection  for  the  first 
time  in  an  August  16  letter. 
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Moreover,  the  Bureau's  solution  is  problematical,  to  say  the 
least.  The  FBI  (1)  claims  a  conflict  of  interest  problem,  then  (2) 
insists  that  regardless  of  it  we  proceed  to  counsel  our  clients 
about  important  decisions  and  represent  them  at  interviews,  and  (3) 
adds  that  the  FBI  will  deal  with  the  issue  after  each  client  has 
made  his  decision  and  given  an  interview  represented  by  supposedly 
conflicted  counsel.  (Page  1)  In  the  same  paragraph  the  letter 
declares  it  is  highly  likely  "that  proceeding  on  this  basis  might 
compromise  the  FBI's  investigative  efforts  and/ or  taint  the  work- 
product  of  the  investigation  under  Haitian  law."   (Page  1) 

Our  clients  do  not  want  a  flawed  investigation  nor  a  tainted 
result.  They  want  the  killers  identified  and  the  murders  stopped. 
C.   Resolving  the  Issue 

Conflict  of  interest  issues  must  be  addressed  at  the 
threshold.  See  Redd  v.  Shell  Oil  Co.  .  518  F.2d  311  (10th  Cir. 
1975) .  Further,  "legal  ethics  are  pragmatic  and  to  be  applied 
where  real,  not  speculative  harm  is  involved."  Reddick  v.  Summit 
House.  Inc..  835  F.  Supp.  137,  146  (S.D.N.Y.  1993).  So  that  the 
question  can  be  resolved  responsibly,  the  Bureau  should  disclose 
all  the  facts  from  which  it  deduces  we  are  disabled  by  an  unethical 
conflict  of  interest.   Please  inform  us  of  the  following: 

1.   What  facts  suggest  a  conflict  of  interest?  As  the 

case  law  demonstrates,  conflict  and  disqualification  decisions 

must  be  based  on  facts. 
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2.  Which  clients  have  interests  that  are  in  conflict 
with  the  interest  of  other  clients?  Your  letter  asserts,  "It 
is  highly  likely  that  conflicts  of  interest  will  develop  such 
that  you  could  not  fairly  represent  the  individual  interests 
of  all  fifteen  persons  ..."  (Page  1)  You  need  to  divulge 
facts  that  are  so  likely  to  develop  into  a  conflict  of 
interest  and  to  specify  which  client  may  be  injured. 

3.  If  we  proceed  on  the  basis  of  multiple 
representation  as  planned,  precisely  how  will  this  "compromise 
the  FBI's  investigative  efforts,"  as  you  forecast?  (Page  1) 
Do  you  have  anything  specific  in  mind? 

4.  If  we  proceed  on  the  basis  of  multiple 
representation,  precisely  how  will  this  "taint  the  work- 
product  of  the  investigation  under  Haitian  law,"  as  you 
predict?  (Page  l)  Do  you  have  a  legal  opinion  available  that 
we  can  review  with  our  Haitian  counsel? 

5.  Our  clients,  as  law  enforcement  officers,  would  like 
to  share  with  the  Bureau  how  they  believe  the  crimes  should  be 
investigated.  Nonetheless,  as  their  counsel,  we  are  now 
obliged  to  ask  the  usual  questions.  As  to  each  client,  is  he 
a  "subject"  of  the  investigation?  Is  he  a  "target"  of  the 
investigation?  These  questions  are  routinely  asked  and 
answered  in  federal  investigations.  Indeed,  there  is 
"longstanding  internal  practice"  of  the  Department  of  Justice 
to  warn  grand  jury  witnesses  if  they  are  targets  or  subjects 
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of  an  investigation  and  to  advise  then  of  their  rights.   See 
United  States  Attorneys'  Manual  9-11.150. 

6.  To  assist  us  further  in  resolving  the  Bureau's 
claim,  are  you  able  to  furnish  us  any  prior  statements 
attributed  to  any  of  our  clients?  We  will  use  this 
information  to  advise  each  client  intelligently  whether  there 
is  an  arguable  conflict  of  interest  and  to  discuss  whether  he 
ought  to  waive  it. 

7.  How,  exactly,  does  the  Bureau  propose  to  "review  the 
matter  following  each  interview"?  (Page  1)  What  procedure 
does  the  Bureau  have  in  mind?  What  standard  will  be  applied? 
Who  will  decide  any  disagreements  that  may  result? 

8.  In  the  Bureau's  view,  how  many  witnesses  can  a 
lawyer  represent  without  being  a  priori  conflicted? 

In  conclusion,  you  have  put  us  on  general  notice  of  a  conflict 
of  interest  contention.  You  have  further  suggested  the  problem 
might  be  resolved  later,  at  some  risk.  We  feel  obliged  to  request 
the  basis  for  your  contention  and  to  address  the  obstacle 
immediately. 

II.   THE  DIFFICULTIES  OF  SECRET  TRANSCRIPTS 

When  we  meet  with  our  clients  to  discuss  the  Bureau's  conflict 
of  interest  claim,  we  would  like  to  tell  them  that  the  FBI  will  let 
each  one  see  what  the  court  reporter  has  taken  down  as  his 
statement  and  let  his  counsel  retain  a  copy.   Thus  we  ask  the  FBI 
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"to  reconsider  its  pronouncement  to  Mr.  McGuirk  that  "copies  [of 
transcripts]  will  not  be  provided  to  you  or  your  client (s)  for 
retention  or  review."   (Page  2)  That  is  a  proposal  that  no  lawyer 
worth  his  salt  could  recommend  to  a  client. 
A.   The  Pursuit  of  Equality 

Frankly,  we  do  not  understand  why  the  Bureau  insists  upon 
second-class  treatment  of  our  clients.  In  my  July  27,  1995, 
Memorandum  to  William  E.  Perry  I  stated  that  in  history  and 
practice  the  FBI  has  permitted  an  exact  record  to  be  made  of 
interviews  by  its  agents  when  the  witness  made  accurate  recording 
a  condition  for  granting  any  interview.  (Page  13)  Our  assertion 
that  the  FBI  has,  upon  demand,  permitted  an  exact  record  to  be  made 
of  voluntary  interviews  carries  with  it  the  corollary  that  the 
witnesses  had  access  to  this  record.  The  Bureau  has  not  responded 
to  the  main  proposition  nor  to  its  corollary.  But  we  know,  as  a 
fact,  that  the  Bureau  has  granted  this  elementary  courtesy  to 
United  States  citizens. 

The  July  27  Memorandum  also  asked  what  is  the  genuine  FBI 
policy  and  practice  and  advised  the  Bureau  that  "[e]ach  client  has 
to  be  informed  accurately  about  FBI  policy  and  procedure  before  he 
can  decide  what  conditions,  if  any,  to  attach."  (Page  13-14  &  n.2) 
We  are  still  waiting  for  an  answer.  Merely  telling  us  what 
safeguards  you  will  allow  our  clients  in  this  matter  will  not  do 
when  you  do  not  declare  what  you  have  bestowed  on  other  voluntary 
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witnesses  and  do  not  deny  that  some  have  been  favored  more 
generously. 

B.  Tta«  Search  for  tb«  Truth 

The  July  27  Memorandum  questioned  the  necessity  for  reliance 
upon  "the  one-sided  and  unscientific  FBI  Form  FD-302  (Report  of 
Interview)  technique  ..."  (Page  1-2)  The  Bureau  has  now 
recognized  the  desirability  of  transcripts.  But  the  procedure 
proposed  remains  less  than  scientific. 

Employing  a  court  reporter  serves  the  goal  of  searching  for 
the  truth.  But  the  Bureau  needs  to  stick  with  the  rationale  of  the 
procedure.  The  witness  and  his  counsel  have  to  inspect  the 
transcript  while  their  memories  are  fresh  from  the  interview.  This 
is  why  stenographic  notes  of  a  deposition  are  typed  up  promptly  and 
shown  to  the  witness  for  reading  and  signing. 

Prompt  review  assures  that  the  content  is  accurate.  That  is, 
this  scrutiny  is  required  to  assure  that  the  record  is  complete  and 
verbatim  and,  most  importantly,  that  the  guest  for  the  truth  is 
being  served.   Here  are  the  issues: 

•  The  court  reporter's  shorthand  or  stenographic  notes  must 
be  a  true  and  correct  account  of  what  was  said.  Did  the 
court  reporter  get  it  down  right? 

•  The  typist's  transcript  must  be  a  faithful  transcription 
of  the  notes. 
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•  The  interpreter's  translation  of  an  English  language 
question  must  be  reliable.  Did  the  translator  capture 
the  thought? 

•  The  interpreter's  translation  of  an  answer  into  English 
must  also  be  reliable. 

•  The  witness's  understanding  of  what  the  examiner  wants  to 
know  must  be  clear.  When  an  interview  is  beset  by 
language  and  cultural  differences,  there  is  plenty  of 
room  for  confusion. 

•  The  witness's  response  must  accurately  articulate  his 
knowledge. 

•  Errors  must  be  corrected. 

Experience  teaches  that  these  objectives  can  only  be  achieved  when 
the  parties  study  the  transcript  as  soon  as  possible  after  the 
interview  or  deposition.  In  re  Russo.  53  F.R.D.  564,  571-72  (CD. 
Cal-  1971). 

Parenthetically,  your  letter  states  that  grand  jury 
transcripts  are  not  provided  to  the  witness  or  to  the  witness's 
counsel  for  retention  or  review.  (Page  2)  This  is  true,  as  far  as 
it  goes. 

The  practice  has  created  many  problems.  So,  when  a  witness 
moves  for  production  of  a  transcript  of  his  grand  jury  testimony, 
courts  are  now  likely  to  grant  the  motion.  E.g.  .  In  re  Sealed 
Motion.  880  F.2d  1367  (D.C.  Cir.  1989);  In  re  Heimerle.  788  F. 
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Supp.  700  (E.D.N.Y.  1992).   The  Memorandum  cited  this  caselaw. 
(Page  15) 

Putting  aside  the  special  case  of  grand  jury  practice,  it  is 
likely  that  most  federal  agencies  would  allow  a  witness  to  have  a 
transcript  of  what  he  said.  Under  the  Administrative  Procedure  Act 
a  person  compelled  to  testify  before  an  agency  or  a  representative 
thereof  is  entitled  to  procure  a  transcript  of  his  testimony 
"except  that  in  a  nonpublic  investigatory  proceeding  the  witness 
may  for  good  cause  be  limited  to  inspection  of  the  official 
transcript  of  his  testimony."  5  U.S.C.  §  555(c).  This  right  to  a 
transcript  applies  even  to  purely  investigatory  proceedings 
conducted  for  factfinding  purposes.  E.g. .  In  re  Neil.  209  F.  Supp. 
76  (D.  W.Va.  1962)  (IRS  investigation;  the  APA  requires  the  federal 
agency  conducting  the  inquiry  to  furnish  each  witness  summonsed 
with  a  copy  of  the  transcript  of  his  own  testimony;  the  refusal  of 
a  witness  to  sign  the  original  transcript  does  not  constitute  good 
cause  for  denying  him  a  copy)  ;  see  also  Mott  v.  McMahon.  214  F. 
Supp.  20  (N.D.  Cal.  1963)  (IRS  investigation  of  tax  liability  and 
possible  fraud;  a  witness  summonsed  to  testify  cannot  be  made  to 
depend  upon  the  federal  agency  for  obtaining  a  transcript;  and, 
specifically,  the  witness  is  entitled  to  have  his  own  court 
reporter  present  taking  down  the  proceedings) .  If  witnesses 
compelled  by  federal  agencies  to  testify  always  have  a  right  to 
inspect  the  transcript  and  usually  have  a  right  to  procure  a  copy, 
why  should  a  voluntary  witness  be  treated  worse? 
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C.   Protsction  against  Defamation 

The  FBI  has  overlooked  the  one-sided  nature  of  the  procedure 
it  proposes.  Why  should  a  witness's  own  words  be  kept  a  secret 
from  him?  How  can  a  client  refute  false  claims  about  his 
testimony? 

Certain  elements  of  the  news  media  covering  Haiti  are 
irresponsible.  Mr.  McGuirk's  July  27,  1995,  letter  to  Deputy 
Assistant  Director  Perry  pointed  out  the  problem.  (Page  2)  The 
accompanying  Memorandum  spelled  out  this  concern.  (Pages  2-3,  8- 
11,  12) 

To  illustrate  the  danger,  consider  the  June  21-28,  1995,  issue 
of  the  Haiti-Observateur.  In  an  article  headlined  "The  Bertin 
Affair"  the  Observateur  declared  that  the  FBI  report  on  the 
investigation  had  been  prepared  but  not  made  public  yet.  The  story 
reported  as  fact  that  more  than  four  members  of  the  "Lavalas 
regime"  were  involved  and  the  FBI  had  concluded  that  the  crime  is 
an  "official  assassination."  All  of  this,  of  course,  is  arrant 
nonsense. 

What  if  the  Observateur  next  reports  falsely  that  one  of  our 
clients  confessed  to  the  FBI  that  he  assassinated  Madame  Bertin? 
Or  that  he  accused  some  innocent  person  of  doing  it?  A  witness  who 
voluntarily  cooperates  with  law  enforcement  and  gives  it  the 
benefit  of  his  statement  should  be  entitled  to  point  to  that 
statement  to  protect  his  reputation. 
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In  sum,  we  ask  the  FBI  to  grant  a  simple  courtesy  it  has 
extended  to  witnesses  in  the  United  States;  to  pursue  the  search 
for  truth  to  its  logical  conclusion;  and  to  let  each  witness  have 
access  to  his  own  statement.  Granting  the  services  of  a  court 
reporter  but  denying  a  copy  of  the  transcript  seems  like  another 
"instance  of  keeping  the  word  of  promise  to  the  ear  and  breaking  it 
to  the  hope."  United  States  v.  Nugent.  346  U.S.  1,  10,  13  (1953) 
(Frankfu_ter,  J.,  dissenting). 

CONCLUSION 

Your  August  16,  1995,  letter  has  placed  a  cloud  on  counsels' 
representation  of  the  witnesses.  We  urge  full  disclosure  by  the 
Bureau  so  we  can  remove  the  cloud  or  remove  counsel . 

After  this,  we  can  reach  the  secret  transcript  issue.  If  we 
remain  as  counsel  in  the  matter,  we  would  like  to  tell  our  cl}.ents 
some  good  news:  that  the  Bureau  will  not  take  their  statements 
without  giving  them  a  record  to  rely  upon. 

We  were  ready  to  start  the  interviews  in  July  when  we  ran  into 
the  Bureau's  resistance  to  transcripts.  We  will  consult  with  our 
clients  as  soon  as  the  agency  has  responded  to  the  ethics  problem 
and  reconsidered  its  resistance  to  sharing  the  transcripts.  We 
await  your  reply. 

Enclosures 

cc:   Hme.  Jean- Joseph  Exume 

James  McGuirk 

Jean  Baptiste  Pierre-Cadet 

Ira  J.  Kurzban 

Burton  V.  Wides 
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RULE  4-1.7    CONFLICT  OF  INTEREST; 
GENERAL  RULE 

(a)  Representing  Ach'erse  Interests.  A  la^Yer 
shall  not  represent  a  client  if  the  representation  of 
that  client  will  be  directly  adverse  to  the  interests  of 
another  client,  unless: 

(1)  the  lawyer  reasonably  believes  the  representa- 
tion will  not  adversely  affect  the  lawyer's  responsibili- 
ties to  and  relationship  with  the  other  client;    and 

(2)  each  client  consents  after  consultation. 

(b)  Duty  to  Avoid  Limitation  on  Independent 
Professional  Judgment  A  lawyer  shall  not  repre- 
sent a  client  if  the  lawyer's  exercise  of  independent 
professional  judgment  in  the  representation  of  that 
client  may  be  materially  limited  by  the  lawyer's  re- 
sponsibilities to  another  client  or  to  a  third  person  or 
by  the  lawyer's  own  interest,  unless: 

(1)  the  lawyer  reasonably  believes  the  representa- 
tion will  not  be  adversely  iffected;  and 

(2)  the  client  consents  after  consultation. 

(c)  Explanation  to  Clients.  When  representation 
of  multiple  clients  in  a  single  matter  is  undertaken, 
the  consultation  shall  include  explanation  of  the  impli- 
cations of  the  conunon  representation  and  the  advan- 
tages and  risks  involved. 

(d)  Lawyers  Related  by  Blood  or  Marriage.  A 
lawyer  related  to  another  lawyer  as  parent,  child, 
sibling,  or  spouse  shall  not  represent  a  client  in  a 
representation  directly  adverse  to  a  person  who  the 
lawyer  knows  is  represented, by  the  other  lawyer 
except  upon  consent  by  the  client  after  consultation 
regarding  the  relationship. 

Amended  July  23,  1992,  effecUve  Jan.  1, 1993  (603  So.2d  252). 

Comment 
Loyally  to  ■  client 

Loyalty  is  an  essenlial  element  in  the  lawyer's  relationship 
to  a  client.  An  impennissible  conflict  of  interest  may  exist 
before   representation   is   undertaken,   in  which  event  the 


representation  should  be  declined.  If  such  a  conflict  arises 
after  representation  has  been  undertaken,  the  la«7er  should 
withdraw  from  the  representation.  See  rule  4-1.16.  Where 
more  than  1  client  is  involved  and  the  lawyer  withdraws 
because  a  conflict  arises  after  npresentation,  whether  the 
bwyer  may  continue  to  represent  any  of  the  clients  is 
determined  by  rule  4-1.9.  See  also  rule  4-Z^c).  As  to 
whether  a  dient-bwyer  relationship  exists  or,  having  once 
been  established,  is  continuing,  see  comment  to  rule  4-U 
and  scope. 

As  a  general  proposition,  loyalty  to  a  client  prohibits 
ondertaking  representation  directly  adverse  to  that  client's 
or  another  client's  interests  without  the  affected  client's 
consent  Subdivision  (a)  expresses  that  general  rule.  Thus, 
a  lawyer  ordinarily  may  not  act  as  advocate  against  a  person 
the  lawyer  represents  in  some  other  matter,  even  if  it  is 
wholly  unrelatJed.  On  the  other  hand,  simultaneous  repre- 
sentation in  unrelated  matters  of  clients  whose  interests  are 
only  generally  adverse,  such  as  competing  economic  enter- 
prises, does  not  require  consent  of  the  respective  clients. 
Subdivision  (a)  applies  only  when  the  representation  of  1 
client  would  be  directly  adverse  to  the  other  and  where  the 
la«7er's  responsibilities  of  loyalty  and  confidentiality  of  the 
other  client  might  be  compromised. 

Loyalty  to  a  client  is  also  impaired  when  a  lawyer  cannot 
consider,  recommend,  or  carry  out  an  appropriate  course  of 
action  for  the  client  because  of  the  lawyer's  other  responsibS- 
ities  or  interests.  The  conflict  in  effect  forecloses  alterna- 
tives that  would  othenk-ise  be  available  to  the  client  Subdi- 
vision (b)  addresses  such  situations.  A  possible  conflict  does 
not  itself  preclude  the  representation.  The  critical  questions 
are  the  likelihood  that  a  conflict  will  eventuate  and,  if  it  does, 
whether  it  will  materially  interfere  with  the  lawyer's  inde- 
pendent professional  judgment  in  considering  alternatives  or 
foreclose  courses  of  action  that  reasonably  should  be  pursued 
on  behalf  of  the  client  Consideration  should  be  given  to 
whether  the  client  wishes  to  accommodate  the  other  interest 
involved. 
Consultation  and  consent 

A  client  may  consent  to  representation  notwithstanding  a 
conflict  However,  as  indicated  in  subdi\-ision  (a)(1)  with 
respect  to  representation  directly  adverse  to  a  client  and 
subdivision  (b)(1)  with  respect  to  material  limitations  on 
representation  of  a  client  when  a  disinterested  lawyer  would 
conclude  that  the  client  should  not  agree  to  the  representa- 
tion under  the  circumstances,  the  lawyer  involved  cannot 
properly  ask  for  such  agreement  or  provide  representation 
on  the  basis  of  the  client's  consent  When  more  than  1  client 
is  involved,  the  question  of  conflict  must  be  resolved  as  to 
each  clienL  Moreover,  there  may  be  drcumslances  where  it 
is  impossible  to  make  the  disclosure  necessary  to  obtain 
consent  For  example,  when  the  lawyer  represents  different 
clients  in  related  matters  and  1  of  the  clients  refuses  to 
consent  to  the  disclosure  necessary  to  permit  the  other  client 
to  make  an  informed  decision,  the  lawyer  cannot  properly 
ask  the  latter  to  consent 
Lawyer's  interests 

The  lawyer's  own  interests  should  not  be  permitted  to  have 
adverse  effect  on  representation  of  a  client.  For  example,  a 
lawyer's  need  for  income  should  not  lead  the  lawyer  to 
undertake  ma'tters  that  cannot  be  handled  competently  and 
at  a  reasonable  fee.  See  rules  4-1.1  and  4-1.5.  If  the 
probity  of  a  lawyer's  own  conduct  in  a  transaction  is  in 
serious  question,  it  may  be  difficult  or  impassible  for  the 
lawyer  to  give  a  client  detached  advice.    A  lawyer  may  not 
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allow  related  businesa  interests  to  affect  representation,  for 
example,  by  referring  clients  to  an  enterprise  in  which  the 
lawyer  has  an  undisclosed  interesL 
Conflicts  in  litigation 

Subdhvion  (a)  prohibits  representation  of  opposing  parties 
in  litigation.  Simultaneous  representation  of  parties  whose 
interests  in  litigation  may  con/lict,  such  as  co-plaintiffs  or  co- 
defendants,  is  governed  by  subdivisions  (b)  and  (c).  An 
impermissible  conflict  may  exist  by  reason  of  substantial 
discrepancy  in  the  parties'  testimony,  Incompatibility  tn  posi- 
tions in  relation  to  an  opposing  party,  or  the  fact  that  there 
are  substantially  different  possibilities  of  settlement  of  the 
claims  or  liabilities  in  question.  Such  conflicts  can  arise  in 
criminal  cases  as  well  as  dvil.  The  potential  for  conflict  of 
interest  In  representing  multiple  defendants  in  a  criminal 
case  is  so  grave  that  ordinarily  a  lawyer  should  decline  to 
represent  more  than  1  co-defendanL  On  tni.  ther  hand, 
common  representation  of  persons  having  simQar  interests  is 
proper  if  the  risk  of  adverse  effect  is  minimal  and  the 
requirements  of  subdhnsion  (b)  are  met  Compai  rule  t-22 
involving  intermediation  between  clients. 

Ordinarily,  a  lawyer  may  not  act  as  advocate  against  a 
client  the  la«7er  represents  in  some  other  matter,  e^'en  if  the 
other  matter  is  wholly  unrelated.  However,  there  are  cir. 
cumstances  in  which  a  lawyer  may  act  as  advocate  against  a 
client  For  example,  a  lawyer  representing  an  enterprise 
with  diverse  operations  may  accept  employment  as  an  advo- 
cate against  the  enterprise  in  an  unrebted  matter  if  doing  so 
will  not  adversely  affect  the  lawyer's  relationship  with  the 
enterprise  or  conduct  of  the  suit  and  if  both  clients  consent 
upon  consultation.  By  the  same  token,  government  lawyers 
In  some  circumstances  may  represent  government  employees 
in  proceedings  in  which  a  government  agency  is  the  opposing 
party.  The  propriety  of  concurrent  representation  can  de- 
pend on  the  nature  of  the  litigation.  For  example,  a  suit 
charging  fraud  entails  conflict  to  a  degree  not  involved  in  a 
suit  for  a  declaratory  judgment  concerning  statutory  inter- 
pretation. 

A  bwyer  may  represent  parlies  ha\ing  antagonistic  posi- 
tions on  a  legal  question  that  has  arisen  in  different  cases, 
unless  representation  of  either  client  would  be  adversely 
affected.  Thus,  it  is  ordinarily  not  improper  to  assert  such 
positions  in  cases  pending  in  different  trial  courts,  but  it  may 
be  improper  to  do  so  in  cases  pending  at  the  same  time  in  an 
appellate  court. 
Interest  of  person  paying  for  a  lawyer's  service 
A  lawyer  may  be  paid  from  a  source  other  than  the  client, 
if  the  client  is  informed  of  that  fact  and  consents  and  the 
arrangement  does  not  compromise  the  bw^er's  duty  of  loj-al- 
ty  to  the  client  See  rule  <-1.8(0.  For  example,  when  an 
insurer  and  its  insured  have  conflicting  interests  in  a  matter 
arising  from  a  liability  insurance  agreement  and  the  insurer 
is  required  to  provide  special  counsel  for  the  insured,  the 
arrangement  should  assure  the  special  counsel's  professional 
independence.  So  also,  when  a  corporation  and  its  directors 
or  employees  are  involved  in  a  controversy  in  which  they 
have  conflicting  interests,  the  corporation  may  provide  funds 
for  separate  legal  representation  of  the  directors  or  employ- 
ees, if  the  clients  consent  after  consultation  and  the  arrange- 
ment ensures  the  buyer's  professional  independence. 
Other  conflict  situations 

Conflicts  of  interest  in  contexts  other  than  litigation  some- 
times may  be  difficult  to  assess.  Relevant  factors  in  deter- 
mining whether  there  is  potential  for  adverse  effect  include 
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the  duration  and  intimacy  of  the  bwyer's  relationship  with 
the  client  or  clients  involved,  the  functions  being  performed 
by  the  Uwyer,  the  likelihood  that  actual  conflict  u-ill  arise, 
and  the  likely  prejudice  to  the  client  from  the  conflict  if  it 
does  arise.  The  question  is  often  one  of  proximity  and 
degree. 

For  example,  a  bwyer  may  not  represent  multiple  parties 
to  a  negotiation  whose  interests  are  fundamentally  antagonis- 
tic to  each  other,  but  common  representation  is  permissible 
where  the  clients  are  generally  aligned  in  interest  even 
though  there  is  some  difference  of  interest  a.n:iong  them. 

Conflict  questions  may  also  arise  in  estate  pbnning  and 
esute  administration.  A  bwyer  may  be  called  upon  to 
prepare  wills  for  several  family  members,  such  as  husband 
and  wife,  and,  depending  upon  the  circumstances,  a  conflict 
of  interest  may  arise.  In  estate  administration  the  identity 
of  the  client  may  be  unclear  under  the  bw  of  some  jurisdic- 
tions. In  Florida,  the  personal  representative  is  the  client 
rather  than  the  estate  or  the  beneficiaries.  The  bwyer 
should  make  clear  Lhe  relationship  to  the  parties  involved. 

A  bwyer  for  a  corporation  or  other  organization  who  is 
also  a  member  of  its  board  of  directors  should  determine 
whether  the  resfonsibilities  of  the  2  roles  may  conflict  The 
Uvyer  may  be  called  on  to  advise  the  corporation  in  matters 
involving  actions  of  the  directors.  Consideration  should  be 
given  to  the  frequency  with  which  such  situations  may  arise, 
the  potential  intensity  of  the  conflict  the  effect  of  the  bw- 
yer's resignation  from  the  board,  and  the  possibility  of  the 
corporation's  obtaining  legal  advice  from  another  bwyer  in 
such  situations.  If  there  is  material  risk  that  liie  dual  role 
will  compromise  the  bwyer's  independence  of  professional 
judgment  the  bwyer  should  not  serve  as  a  director. 

Conflict  charged  by  an  opposing  party 

Resolving  questions  of  conflict  of  interest  is  primarily  the 
responsibility  of  the  bwyer  undertaking  the  representation. 
In  litigation,  a  court  may  raise  the  question  when  there  is 
reason  to  infer  that  the  hvyei  has  neglected  the  responsibili- 
ty. In  a  criminal  case,  inquiry  by  the  court  is  generally 
required  when  a  lawyer  represents  multiple  defendants. 
Where  the  conflict  is  such  as  clearly  to  call  in  question  the 
fair  or  efficient  administration  of  justice,  opposing  counsel 
may  properly  raise  the  question.  Such  an  objection  should 
be  viewed  with  caution,  however,  for  it  can  be  misused  as  a 
technique  of  harassment    See  Scope. 

Family  relationships  between  lawjers 

Rule  4-1.7(d)  appbes  to  rebted  bwyers  who  are  in  differ- 
ent firms.  Related  bwyers  in  the  same  fum  are  also  gov- 
erned by  rules  4-1.9  and  4-1.10.  The  disqualiflcation  staled 
in  rule  4-1.7(d)  is  personal  and  is  not  imputed  to  members  of 
fums  with  whom  the  buyers  are  assocbted. 
Comment  amended  July  23,  1992,  eflective  Jan.  1,  1993  (605 
So.2d  252). 
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Arent  Fox 

MEMORANDUM 

TO:  Seth  Waxman 

CC:  The  Honorable  James  Dobbins 

FROM:  Burton  V.  Wides 

DATE:  October  6,  1995 

RE:  Cooperation  With  the  FBI  in  Haiti 


I  have  prepared  the  enclosed  draft  memorandum  in  case  it  is  necessary  to  respond  to  a  flurry 
of  congressional  or  news  media  leaks  that  I  anticipate  will  occur  in  the  near  future  -  either  in  connection 
with  the  Dole  amendment  in  the  Foreign  Aid  Appropriations  Conference  Report  or  as  the  FBI  prepares 
to  complete  its  investigation  and  terminate  its  current  Durocher  inquiry.  (Even  if  there  is  an  "official" 
passing  of  the  baton  to  some  new  "Haitian-international"  mechanism  to  continue  the  investigation,  it  is 
virtually  certain  that  the  "blocked  interviews"  question  will  become  public.) 

If  the  present  draft  is  inaccurate  in  any  way,  please  let  me  know.  The  bottom  line  seems 
pretty  clear.  If  the  Bureau  thinks  that  those  interviews  are  an  important  part  of  this  investigation,  (hen  it 
should  permit  a  transcript  and  conduct  the  interviews,  rather  than  report  that  its  inquiiy  was  truncated. 
As  tlie  memo  notes,  if  there  is  a  specific  problem  here  with  multiple  representation,  it  ought  to  be  spelled 
out.  But  that  is  a  question  from  transcript  access.  Assume  the  attorney  for  A  has  alteady  sat  in  on 
interviews  of  B  and  C.  Then  he  will  have  the  benefit  of  knowing  what  the  Q  &  A  was  in  those  interviews 
when  he  counsels  A  (either  before  or  during  A's  interview).  Whether  or  not  he  also  has  access  to  a 
transcript  has  little  to  do  with  that  issue.  You  and  your  DOJ  and  White  House  colleagues  know  that.  (1 
as^me  the  NSC  has  checked  with  Judge  Mikva's  office  on  a  legal  procedural  question  like  this  one.) 

_  I  don't  know  exactly  what  combination  of  (1)  internal  political  or  bureaucratic  dictates; 

(2)  Bureau  frustration  at  the  strange  investigative  conditions  in  Haiti,  generally,  and  (3)  the  need  to  justify 
a  failure  to  'solve  the  case"  before  wrapping  up  the  FBI  inquiry,  have  produced  this  unnecessary  impas.se: 
but  this  unfortunate  situation  clearly  is  not  the  right  outcome  on  the  merits. 

This  issue  is  a  very  narrow  one.  I  realize  you  and  your  colleagues  feel  you  have  pushed  the 
Bureau  as  far  as  you  can.  Moreover,  this  is  actually  an  issue  between  the  Bureau  and  private  counsel  for 
the  wimesscs.  Believe  it  or  not,  he  is  advising  his  clients  on  the  basis  of  his  best  independent  judgment, 
and  tbeii  desires,  not  the  direction  of  the  Haitian  government.  I  can  assure  you,  therefore,  thai  1  have  not 
been  eager  to  interject  myself.  I  only  do  so  because  I  know  from  experience  the  tremendous  opportunity 
for  nulicious  mischief  that  the  currently  impending  outcome  will  create. 


BVW/ice 
Enclosure 
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III 


Arent  Fox 

10^0  Connnnjcm  Avenue  N» 
««!.hingion,  DC  200.lf>.S.1.lv 


'DO  AS  WE  SAY,  NOT  AS  WE  DO" 


THE  REAL  RECORD  OF  HAITI'S  COOPERATION  WITH  THE  FBI 
IN  THE  DUROCHERBERTIN  CASE 


EXECUTIVE  SUMMARY; 

Now  that  the  Foreign  Aid  Appropriations  Conference  has  begun,  the  Conferees  and  members 
of  other  interested  committees  may  receive  communications  purporting  to  describe  Haiti' s  cooperation  with 
the  FBI  team  helping  to  investigate  the  murders  last  March  of  Mrs.  Mireille  Durocher-Bertin  and 
Mr.  Juneau  Baillcrgeau.  Fragmentary  information  about  the  level  of  cooperation  has  been  leaked  to  the 
press.  You  may  be  told:  ( 1 )  that  several  persons  whom  the  FBI  seeks  to  interview,  and  their  private 
counsel,  are  "frustrating "  the  FBI's  investigation;  and  (2)  that  the  Government  of  Haiti  should  pressure 
them  to  stop  "stoncwalhng".  TTiat  formulation  i.";  tempting,  .<;implistic  and  dead  wrong.  Before  unwittingly 
buying  mto  the  clever  campaign  of  those  whose  real  agenda  is  to  fan  flames  of  distrust  between  the  U.S. 
and  Haiti,  American  policy  makers  should  take  the  time  to  view  the  matter  in  proper  perspective. 

In  fact,  a  series  of  procedural  issues  between  private  counsel  for  the  prospective  interviewees 
and  the  FBI  ha.<!  been  resolved,  with  one  very  narrow  exception  —  whether  witnesses  can  correct  transcripts 
of  their  interviews.  The  briefest  consideration  of  the  current  impasse  makes  clear  that  it  is  not  the  coun-sel 
for  the  Haitian  interviewees  who  has  been  responsible  for  the  delay. 

As  for  the  Government  of  Haiti  ("GOH"),  it  acnaally  has  bent  over  backwards  to  be 
cooperative  in  this  high  profile  case.  Haiti  actually  has  accommodated  the  FBI's  preferences  to  a 
remarkable  extent  for  a  sovereign  government  accepting  an  offer  of  "assistance  to  its  Ministi-y  of  Justice". 
Moreover,  it  would  not  be  appropriate  for  the  GOH  to  pressure  the  attorney  for  prospective  interviewees 
to  ignore  his  professional  responsibility  regarding  his  clients'  interests  for  the  sake  of  expediency.  That 
would  be  just  a-s  inappropriate  as  asking  the  U.S.  Attorney  General  or  President  Clinton  to  pressure  a 
private  attomey  here  to  abandon  his  best  judgment  about  a  reaionable  procedural  request  on  behalf  of  his 
American  client. 

In  addition,  the  procedural  options  requested  by  counsel  for  the  prospective  interviewees  have 
been  reasonable  —  as  judged  by  U.S.  standards.  At  each  juncture,  the  FBI's  initial  position  has  been  that 
they  simply  are  following  their  U.S.  practice,  i.e.,  that  they  do  not  conduct  interviews  under  the  particular 
format  sought  by  the  private  coun.sel  in  this  matter.  It  was  pointed  out  each  time,  however,  that  such 
procedures  are  often  agreed  to  when  requested  by  American  investigative  targets,  let  alone  witnesses, 
whom  the  FBI  wants  to  interview  in  the  U.S.  Then  the  FBI  evennjally  agreed  to  that  particular  requested 
element  of  the  format.  This  has  been  the  repeated  pattern  -  except  for  the  last  step  now  in  di.spute.  The 
remaining  issue  is  very  limited;  but  it  apparently  threatens  the  FBI's  willingness  to  continue  its 
investigation.  Having  agreed  to  a  full  transcript  of  the  interview,  the  FBI  has  balked  at  permitting  the 
interviewee  to  review  his  own  transcript,  so  that  it  might  be  promptly  corrected  while  memories  of  the 
questions  and  answers  are  still  fresh.  Yet  such  transcript  review  is  both  customary  and  clearly  essential. 
Otherwise,  the  potential  is  just  too  great  for  harmful  leaks  and  unwarranted  policy  assumptions,  based  on 
misunderstandings,  inaccuracies  or  incomplete  summaries.  This  is  especially  true  given  the  complexities 
of  any  such  cross-cultural  investigation  and  the  intense  political  maneuverings  in  which  this  cnminal  ca,<;e 
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is  now  enmeshed.  The  media  coverage  and  Washington  debate  about  this  case  already  have  amply 
demonstrated  that  danger. 

Of  course,  in  the  U.S..  the  witnesses  could  simply  refiise  to  be  interviewed  altogether  unless 
their  procedural  requests  were  honored.  In  the  current  situation,  however,  the  Haitian  subjects  have 
indicated  that  they  want  to  be  interviewed,  so  that  they  can  clear  the  air,  provided  there  arc  appropriate 
safeguards. 

Counsel  for  the  interviewees  asked  the  FBI  months  ago  for  an  explanation  of  its  actual  FBI 
procedures  in  similar  situations  in  the  U.S.,  as  well  as  a  specification  of  any  actual  "conflict  of  interest" 
that  the  FBI  has  vaguely  suggested  might  arise  from  his  representation  of  multiple  clients  (also  a  common, 
accepted  practice  in  the  U.S.).  The  FBI  has  not  yet  res-ponded.  It  may  be  that  the  FBI  team  in  Haiti  is 
simply  looking  for  a  reason  to  end  an  understandably  fmstraiing  and  difficult  assignment  under  taxing 
conditions  -  one  that  might  have  been  less  frustrating  and  less  difficult  had  there  been  a  more 
collaborative  effort  with  the  GOH's  inquiry.  If  the  FBI  believes  that  these  interviews  are  important  to 
their  inquiry,  then  there  is  no  good  reason  why  they  cannot  proceed.  That  would  both  make  the  FBI's 
inquiry  more  complete  and  also  avoid  any  unfair  accusation  of  a  "cover-up". 

Otherwise,  the  terrible  irony  will  be  this:  the  U.S.  Government  has  provided  thousands  of 
dollars  to  assist  the  Haitian  Government's  improvement  of  its  criminal  justice  system  and  establishment 
of  the  rule  of  law,  and  has  sent  scores  of  judges,  prosecutors,  defense  attorneys  and  police  officers  to  Haiti 
to  advise  Haitians  on  appropriate  criminal  justice  procedures,  including  the  full  protection  of  the  rights 
of  citizens  subject  to  investigation  by  the  State.  Then  the  U.S.  turns  around  and  now  would  tell  the 
government  and  people  of  Haiti: 

"Do  what  we  say.  not  what  we  do.  The  procedural  rights  afforded  citizens  in 
America  by  our  preeminent  police  force  will  not  be  applied  in  Haiti  because  the 
FBI  feels  that  it  might  theoretically  make  the  job  a  bit  harder." 

Understandably,  every  law  enforcement  investigator  would  prefer  to  question  citizens  without  any 
annoying  complications,  such  as  an  attorney  being  present  or  a  complete,  accurate  record  being  kept.  But 
in  the  U.S.,  expediency  has  never  been  the  sole  determinant  of  criminal  justice  procedure.  No  matter  how 
urgently  both  governments  seek  to  resolve  this  and  other  heinous  crimes,  we  should  not  press  the  Haitians 
to  make  expediency  the  sole  determinant  for  them,  in  the  same  breath  that  we  ask  them  to  learn  and 
respect  our  safeguards  of  civil  liberty. 
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This  memorandum  provides  the  Ml  background  explanation  and  the  actual  facts  which 
Members  of  Congress  and  the  media  must  have  in  order  to  accurately  understand  the  issues  and  appraise 
unfair  criticism  of  Haiti's  cooperation  with  the  FBI.  But  first,  it  is  important  at  the  outset  to  make  clear 
that  the  government  and  the  people  of  Haiti  are  extremely  grateful  for  the  dedicated  efforts  of  the 
individual  FBI  Special  Agents  and  Supervisory  Agents,  who  have  labored  under  adverse  conditions  in  a 
foreign  country  and  in  what  at  times,  has  doubtless  been  a  perplexing  foreign  cultural  setting. 

POINT  Ml:  In  the  Durocher-Benin  investigation,  it  is  the  FBI  and  U.S.  policy  officials  who  have  not  seen 
fit  to  cooperate  wi/A  the  Government  of  Haiti. 
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Last  March,  President  Aristidc  accepted  an  offer  from  President  Clinton  and  Attorney  General 
Reno  to  have  the  FBI  assist  in  the  inquiry  into  these  murders  that  the  Haitian  police  and  Ministry  of 
Justice  had  already  commenced.  As  U.S.  Ambassador  William  Swing  recently  acknowledged  in 
correspondence  with  the  GOH.  the  U.S.  offered  the  FBI's  assistance  to  help  the  Haitian  Ministry  of  Justice 
investigate  these  murders.  Once  the  FBI  team  arrived  in  Haiti,  however,  the  U.S.  promptly  decided  to 
refuse  to  provide  any  ."substantive  assistance  to  the  Ministry  of  Justice  and  its  investigation.  Instead,  the 
FBI  team  in  effect  constituted  itself  as  an  "independent  special  prosecutor"  operation,  conducting  a  wholly 
separate  investigation  in  secret  and  declining  to  work  jointly  or  cooperate  with  the  GOH's  inquiry.  This 
was  completely  contrary  to  the  basis  upon  which  the  GOH  had  accepted  the  offer  of  FBI  assistance.  In 
any  event,  the  question  of  when  a  criminal  inquiry  should  be  conducted  completely  independent  of  the 
Ministry  of  Justice  and  police  is  clearly  a  matter  to  be  decided  by  the  sovereign  government  whose 
criminal  laws  have  been  violated.- 

Nevertheless.  the  GOH  bent  over  backwards  to  accommodate  the  FBI  effort  and  agreed  to 
let  their  investigation  go  forward  on  a  secrit.  independent  basi.*;.  concealed  from  the  host  government  they 
were  sent  to  assist.  Not  even  the  autopsy  reports  and  ballistics  analysis  were  shared  with  the  Ministry  of 
Justice. 

As  a  practical  matter,  the  FBI  has  provided  virtually  no  information  to  the  GOH,  except  for 
one  or  two  innocuous  briefings,  e.g.,  a  video  of  the  crime  scene.  Thus,  there  has  been  scant  opportunity 
for  the  GOH  and  its  investigators  to  provide  the  FBI  team  with  helpful  guidance  in  regard  to  leads  that 
might  be  pursued  and,  equally  important,  a  "reality  check"  with  regard  to  erroneous  or  incomplete 
information  that  the  FBI  team  receives  from  sources  eager  to  smear  the  Aristidc  government  or  to  divert 
attention  from  their  own  culpability. 

The  ostensible  justification  for  this  bizarre  approach  to  "assisting  the  Ministry  of  Justice"  -- 
in  a  foreign  country  where  the  U.S.  Justice  Department  has  no  criminal  jurisdiction  —  was  this,  there  had 
been  allegations  of  a  plot  to  murder  Madame  Durocher-Bertin  that  supposedly  involved  officials  in  the 
Aristide  government.  The  FBI  expressed  concern  that  the  integrity  of  its  investigation  would  be 
compromised,  therefore,  if  it  shared  any  significant  information  with  the  GOH. 

But  the  GOH  was  equally  concerned  that  the  inquiry  retain  the  benefits  of  combining 
synergistic  efforts  of  the  Haiti  investigators  and  the  FBI  team.  In  particular,  the  GOH  investigators  could 
provide  information  that  would  permit  the  FBI  to  properly  assess  the  credibility  and  potential  motivation 
of  sources  from  which  it  obtained  information  -  either  directly  from  the  source,  or  via  other  U.S. 
Government  agencies  who  may  pass  on  such  information  from  U.S.  intelligence  files.- 


-  The  sovereign  U.S.  Govemmcnl  tut  decided  by  naiuie  the  fcncnl  framework  for  ii>.ikins  such  dctisions  in  the  US.  That 
framework  muM  then  be  applied  in  puticulor  cases  by  the  AttonKy  General  lo  determine,  for  example,  whether  (here  should  be  a  fully  independent 
counsel  investigation,  or  merely  a  'special  cotmscl'  repotting  to  the  Attorney  Ccneral.  Ima£ioe  how  the  U.S.  Congress  or  the  White  House  would 
Rxt  if  a  team  from  Scotland  Yard  or  the  Royal  Canadian  Mounted  Police  came  to  the  U.S.  to  assist  a  Justice  Department  jnvcsiigaiion,  and  then 
unilaierslly  decided  thai  they  would  operate  t.-^  an  "indepeadcni  ptusetuior'-type  iovestijating  (coin  and  share  none  of  the  results  of  their 
invenigation  with  the  r>:partnKnt  of  Justice 

-  The  number  of  instances  in  which  U.^-  intelligence  'scfutces'  providing  fal^e  ix  largely  inai;curatc  information  critical  ot 
President  Aristidc  and  his  colleagues  have  turned  out  to  be  former  Hainan  .vmy  officials,  (lanroililary  Iculcrs.  and  their  polmcol  co-con>piraior^. 
ate  loo  numerous  to  recount  here  Many  of  those  "sources'  we/e  responsible  for  countless  murdcn;.  loiTurcs.  terror  raping,  narcotics  traffic  into 
U.S.  ciiie».  or  other  luajor  crimes  and  hunuvi  rights  abuses.    They  helped  os-erihrow  President  Aiisiide  and  then  bitterly  fought  his  return 

(continued...) 
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In  addition,  the  GOH  could  suggest  categories  of  information  that  the  FBI  might  not  have 
fuUy  received  from  the  official  sources  on  which  they  arc  relying,  because  U.S.  agencies  are  concerned 
about  political  embarrassment  if  Haitians  who  have  been  on  their  payroll  might  then  become  suspects  in 
a  murder  inve.stigation.^  They  could  only  effectively  do  so  in  direct  and  mutually  cooperative 
consulution  mutually  with  the  FBI  team.-  Therefore,  the  GOH  has  offered  to  set  up  special  secure 
channels  for  consultation  and  exchanging  information,  but  this  was  rejected  by  the  FBI.  In  marked 
contrast,  the  investigators  for  the  GOH  have  repeatedly  sought  to  provide  the  FBI  team  with  leads,  names 
of  persons  who  should  be  interviewed,  and  specific  information  relevant  to  solving  the  murders. 

POINT  it2:  The  COH  has  not  obstructed  the  FBI's  attempts  to  interview  persons  believed  to  have 
relevant  information  about  the  case. 

When  the  FBI  initially  sought  to  interview  members  of  the  Haitian  Cabinet  and  lower  level 
officials,  the  GOn  indicated  its  desire  to  have  members  of  its  own  inquiiy  also  sit  in  on  those  interviews. 


-(...continued) 

Whuevn  accunic  infonraiion  (hey  nuy  have  provided  aboui  political  nMncuvering  within  Hiiti't  miliiaiy  o'  then-ruling  elite,  they  had  moce 

than  ample  incentive  to  lie  about  <1lcf<d  murders  by  the  Aiuiide  {uv-emment  T>vo  notorious  examples  one: 

•  the  ilutdecous  briefin£  about  Pruidcnt  Aiistide.  that  was  signirieanily  based  on  infomtaiion  from  penoas  who  had 
overthrown  hit  Icgiiinuie  govcmnKnt  or  hove  tried  to  have  him  lulled,  which  the  Contfo%  received  from  the  CIA  in 
the  fall  of  199:);  and 

•  the  CIA's  lonistanding  employment  of  the  head  of  FKaFH  -  after  urging  and  aiding  him  to  cstabh^h  FRAHH's 
predecessor  right  ufier  the  1991  coup.  (FHAPH  is  the  paramilitary  organinlion  perhaps  most  responsible  for  the  brtiial 
inurdcr.\  and  tortures  that  President  Clinton  ciied  in  the  >ummci  of  1994  as  a  principal  justificatiuii  for  tempomry  US 
military  invnivcmeni  in  Haiu  ) 

This  is  only  the  tip  of  an  iceberg  that  some  knowledgeable  observers  have  claimed  dwarfs  the  recent  ClA  'Guatemala  soindal'.  1  can  provide 
additional  infoimalion  to  appropriate  cnocressioiuil  eomminccs  if  Ihcy  wish  to  pursue  oversight  in  those  matters. 

-  For  example,  wlm  Ambassador  William  Swing  and  General  Meade  (U.S.A.  Commander  of  the  MNF)  picsscd  President  Aristide 

to  retain  Oaude  Ouperval  (General  Cedras'  foritKr  deputy)  at  acting  Commander-in-Chief  of  (he  Haitian  anny,  they  apparently  had  not  been 
informed  by  U.S  intelligence  thai  Dupcrval: 

•  as  Chief  of  Police  during  the  1990  elcciinns.  had  refused  to  executive  warrants  for  (he  arrest  of  the  head  uf  the  dreaded 
Tonton  Macouiev  who  had  ilkg-ally  returned  to  Haiti: 

•  had  b«n  (he  k<y  miliioof  conspiiator  in  the  abo^i^'e  coup  that  almost  prevented  President  Arisride's  inauguration  in 
1991:  and 

•  was  on  the  Jusiict  IJcpannient  list  of  high  level  Haitian  officials  whom  it  sought  to  indict  This  list  was  circulated  to 
U.S.  intelligence  agencies  to  sec  whether  those  agencies  would  be  embanasscd  by  such  prosecutions 

The  most  leecm  distuiting  incident  invols'ci  Marcele  Morrisaini.  who  has  been  fomudly  charged  by  the  COH  with  being  the 
gunman  in  tlK  1993  brutal  5laying  of  Haiti's  Minister  of  Josdee.  Guy  Mallory.  (Molloiy  previously  had  been  a  prominent  Pon-su-Prince  corponte 
anomey,  who  frequently  represented  U.S.  government  agencies  in  general  legal  matten.)  Mooisaint  was  admittedly  on  the  U.S  payroll  Wiih 
the  murder  charge  against  him  still  pending.  Morrisaint  was  released  from  jail  He  eannot  be  found  and  appears  to  have  left.  This  was 
accomplished  unheknownsi  to  the  cunenl  Minister  of  lusticc  or  his  invciligaiors  in  the  Mallory  murder,  and.  according  to  news  reports,  with  the 
clandestine  a.ssistanoe  of  U-S.  officials 

a  There  ha>'e  alicady  been  several  'instances  in  which  it  became  clear  that  the  FBI  was  acting  on  infoniution  it  thought  wa:;  vciy 

probative  of  ccruin  individunls"  likely  involvement  in  the  murder?  There  was  additional  information  with  which  the  FBI  had  noi  been  supplied 
by  the  other  U.S  Government  agencies  and  which  dramatically  reduced  ihe  pnibative  value  of  the  material  on  which  the  FBI  wa.'i  proceeding 
A  pnnicipani  in  the  COH's  ongoing  inquiry  inro  the  murders  fortuiloaily  learned  of  this  "evidence"  iliat  the  FBI  was  evaluating  loially  out  of 
context  and.  at  Icuat  in  that  instance.  wa>  able  to  provide  Ihe  aJditionu!  conrctivc  information. 
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Once  again,  ihc  Bureau  demurred  and  said  its  practice  was  only  to  interview  persons  alone,  or  not  at  all. 
The  GOH  pointed  out  that,  in  fact,  the  FBI  often  allows  attorneys  in  the  U.S.  to  sit  in  on  interviews  of 
their  clients,  when  the  client  insists  upon  it  and  the  FBI  is  interested  in  conducting  the  interview.  The 
issue  was  temporarily  put  aside,  while  the  FBI  interviewed  other  witnesses,  examined  the  crime  scene, 
performed  forensic  analysis,  etc. 

The  FBI  subsequently  notified  the  GOH  of  its  intent  to  interview  some  15  persons  who.  for 
the  most  part,  were  (or  recently  had  been)  senior  police  and  Palace  officials.  Once  again,  the  FBI  objected 
to  having  any  attorney  represcntini;  the  GOH  sit  in  on  these  interviews,  claiming  this  would  "compromise" 
its  inquiry.  The  GOH  pointed  out  that  numerous  U.S.  federal  officials  had  been  interviewed  by  the  FBI, 
or  by  Independent  Counsel  prosecutors,  in  the  presence  of  both  their  personal  attomey  and  a  government 
attorney  from  the  interviewee's  office  or  agency.  Nonetheless,  the  GOH  acceded  to  the  FBI's  request  that 
only  private  attorneys  for  the  subject  be  present. 

This  issue  was  resolved  amicably  at  the  beginning  of  the  summer,  in  a  meeting  with  President 
Aristide  of  senior  officials  from  the  FBI,  the  State  and  Justice  Departments  and  the  U.S.  Ambassador. 
At  that  meeting,  the  U.S.  officials  participating,  including  senior  representatives  of  the  FBI  and  the 
Department  of  Justice,  agreed  that  it  would  be  appropriate  for  the  interview  subjects  to  have  private 
defense  attorneys  who  could  sit  in  on  the  interviews  if  their  clients  wished  --  as  the  FBI  often  permits  in 
the  U.S.  —  so  long  as  no  attorney  representing  the  GOH  itself  participated  in  the  interview. 

President  Aristide  also  explained  the  Government's  policy  that  GOH  employees  should  have 
legal  representation  when  questioned  by  law  enforcement  officers,  if  they  desire  u,  and  that  the  GOH 
would  pay  for  such  outside  counsel.  Again,  the  U.S.  representatives,  including  the  senior  FBI  official, 
agreed  that  the  interviews  could  go  forward  on  that  basis. 

At  that  meeting,  the  GOH  agreed  to  still  another  procedural  request  by  the  U.S.  delegation 
on  behalf  of  the  FBI.  The  FBI  had  notified  to  the  GOH  of  15  prospective  interviewees.  At  the  meeting 
in  the  Palace,  it  was  agreed  that,  beyond  those  15  persons,  the  FBI  could  privately  approach  any 
government  official  or  employee  f6r  an  interview,  e.g.,  at  their  residence,  v/ithout  notifying  the  GOH,  as 
long  as  the  FBI  fully  apprised  them  (1)  of  their  right  to  have  counsel;  and  (2)  that  the  GOH  was  prepared 
to  arrange  and  pay  for  competent  counsel  if  the  prospective  interviewee  so  desired. 

POINT  03:  The  GOH  provided  the  proposed  interviewees  an  opportunity  to  retain  counsel  appropriately 
tjeperienced  to  represent  their  interests  in  this  matter. 

The  persons  that  the  FBI  seeks  to  interview  have  retained  a  U.S.  attomey  to  represent  them 
who  is  a  highly  reputable,  former  prosecutor  and  someone  sufficiently  familiar  with  complex  criminal 
investigations  and  rai  investigating  policy  to  adequately  outline  the  issues  and  options  for  his  clients.  That 
is  precisely  what  one  would  expect  any  attomey  in  the  U.S.  competent  for  this  assignment  to  do  as  port 
of  his  or  her  professional  and  ethical  obligations. 

While  the  GOH  is  paying  any  legal  bills  of  these  interviewees,  the  GOH  has  made  crystal 
clear  to  the  retained  private  counsel  that  his  sole  professional  obligation  is  to  the  individuals  whom  he 
represents.  The  GOH  has  not  sought  in  any  way  to  dictate  the  advice  that  he  provides  to  his  clients.  The 
counsel,  in  turn,  has  indicated  explicitly  to  the  FBI  and  to  the  GOH  that  he  takes  extremely  seriously  his 
professional  responsibility  to  represent  his  clients'  individual  interests. 
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It  is,  of  course,  quite  common  for  a  single  anomey  to  represent  multiple  persons  in  U.S. 
criminal  investigations,  e.siaeciallv  when  they  are  employees  of  a  common  employer  and  are  merely 
persons  whom  the  police  want  to  interview  as  possible  witnesses  with  relevant  information.  It  is  also  quite 
common  in  the  U.S.  for  a  company  that  is  the  employer  of  such  multiple  witnesses  to  pay  for  their  legal 
expenses.  Presumably,  the  U.S.  would  not  seek  to  deny  these  Haitians  the  same  adequate  legal 
representation,  to  which  they  would  customarily  have  recourse  in  the  United  States,  merely  because  of  the 
common  concern  shared  by  the  U.S.  and  the  GOH  to  solve  this  murder  case,  along  with  others,  as 
promptly  as  possible. 

It  .should  be  emphosiized  that  the  remaining  procedural  issues  discussed  below  are  matters  that 
are  being  negotiated  between  the  FBI  and  counsel  for  the  prospective  interviewees  —  not  the  GOH. 

POINT  #4:  A  subsequent  series  of  procedural  issues  between  private  counsel  for  the  prospective 
interviewees  anA  the  FBI  has  b>.-'"  resolved,  with  one  verv  narrow  exception.  The  briefest 
consideration  of  this  series  of  issues  --  and  the  current  impasse  —  makes  clear  that  it  is  not 
the  counsel  for  the  Haitian  interviewees  who  has  been  responsible  for  the  delay. 

After  counsel  reviewed  the  maner  and  conferred  with  his  clients  --  over  an  extremely  brief 
period,  compared  to  customary  practice  in  the  U.S.  -  he  asked  on  their  behalf  whether  the  FBI  would 
agree  to  a  full  transcript  being  made  of  each  interview.  To  his  surprise,  the  FBI  declined,  insisting  that 
it  would  suffice  to  have  the  so-called  "302"  interview  reports  that  Bureau  agents  write  up  after  the 
interview.  The  FBI  team  in  Haiti  claimed  that  it  was  not  its  practice  to  permit  a  transcription  or  recording 
to  be  made  of  interviews.  Since  this  position,  in  fact,  did  contrast  sharply  with  normal  FBI  practice  in 
the  U.S.,  the  counsel  appealed  that  refiisal  through  several  levels  of  the  FBI  management.  His  detailed 
memorandum  noted  that  the  creation  of  a  transcript  is  not  in  violation  of  any  known  FBI  rules  or 
regulations.  Eventually,  the  FBI  ;igrced  to  have  the  interviews  transcribed.  But  resolving  this  simple  issue 
took  several  months  and  further  delayed  the  investigation.  (Although  the  issue  was  eventually  resolved, 
given  the  substantial  delay  it  caused,  the  reasonablene.^  of  the  request  for  a  transcript,  rather  than  relying 
on  FBI  302  reports  in  case  the  contents  of  an  interview  is  disputed,  is  detailed  at  Tab  A.) 

Now  that  there  is  agreement  to  transcribe  the  interviews,  the  pending  issue  is  whether  the 
interviewees  will  be  given  prompt  access  to  the  transcripts  of  their  own  interviews  in  order  to  be  able  to 
point  out  any  errors  or  omissions.  The  private  counsel's  August  memorandum  submitted  to  the  FBI  also 
pointed  out  that,  when  a  U.S.  citizen  makes  it  a  condition  of  being  interviewed,  the  FBI  not  only 
commonly  permits  a  transcript  of  the  interview,  but  also  permit:,  prompt  access  to  the  transcript  by  the 
interviewee  and  his  counsel,  for  puqjoscs  of  study  and  correction  where  necessary.  Indeed,  the  normal 
practice  is  for  the  court  reporter  to  provide  a  copy  of  the  transcript  directly  to  each  party  to  the 
proceeding,  i.e..  a  copy  to  the  FBI,  and  a  separate  copy  to  the  counsel  for  the  person  interviewed. 

It  should  be  noted  that  the  FBI  has  indicated  that  these  prospective  interviewees,  at  this  point, 
arc  not  subjects  of  an  investigation,  let  alone  "targets"  of  a  criminal  investigarion,  but  are  merely 
interviewees.  It  also  should  be  noted  that  nonnally,  decisions  on  the  conditions  to  be  granted  persons  that 
investigators  wish  to  question  would  be  made  by  a  prosecutor,  not  the  law  enforcement  agents,  themselves. 
In  this  situation,  however,  the  FBI.  in  effect,  is  acting  in  Haiti  not  only  as  a  freewheeling,  unaccountable 
police  investigation  force,  but  also  as  an  independent  special  prosecutor  without  any  appropriate  decisions 
in  that  regard  having  been  taken  by  the  GOH. 
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In  his  August  communication  to  the  FBI,  counsel  for  the  interviewees  asked  what  the  genuine 
FBI  policy  and  practice  in  the  U.S.  has  been  when  prospective  interviewees  ask  to  review  for  a  copy  of 
a  transcription.  This  request  was  made  so  that  his  Haitian  clients  could  be  accurately  informed  about  how 
the  FBI  treats  such  requests  in  the  U.S.  and  could  then  decide  what  conditions,  if  any,  they  wish  to  attach 
to  granting  an  interview.  The  FBI  has  not  responded  to  these  pertinent  inquiries,  which  arc  now  almost 
two  months  old.   (The  importance  of  access  to  correct  the  transcript  is  detailed  funhcr  at  Tab  B.) 

POINT  05:  The  FBI's  effort  to  cloud  the  interxiew  procedure  issues  with  veiled  suggestion  of  improper 
multiple  represeniation  is  without  merit  and  offensive. 

Still  hovering  in  the  background,  at  this  point,  is  the  FBI's  vague  suggestion  that,  because 
the  private  counsel  is  representing  more  than  one  of  the  interviewees,  he  could  be  laboring  under  a  conflict 
of  interest,  which  the  FBI  would  not  specify  until  some  future  point.  The  FBI  response  is  conftjsingly 
worded:  "[The  FBI]  cannot  concur  a  priori  that  you  couM  ethically  represent  all  15  individuals."  (FBI 
letter  of  August  15  to  counsel.)   It  is  unclear  whether  the  Fbl  is  saying  that: 

(1)  counsel  cannot  ethically  represent  all  clien's  simply  because  there  conceivably  might 
develop  a  potential  conflict  of  interest, 

(2)  counsel  caruiot  do  so  in  this  case  as  to  particular  pairs  of  clients  because  the  FBI  is 
awar«  of  facts  indicating  an  actual  conflict  of  interest: 

(3)  the  law  presumes  there  is  an  unreconcilablc  conflict  of  interest  whenever  more  than  one 
witness  chooses  to  be  represented  by  the  same  lawyer;  or 

(4)  the  FBI  simply  would  prefer  not  to  have  the  same  attorney  because  it  would  make  it 
easier  for  them  to  obtain  statements  by  particular  classic  police  interrogation  stratagems,  such  as 
suggesting  the  interviewee  had  been  accused  of  wrongdoing  by  another  interviewee  when,  in  fact,  that  is 
not  the  case. 

Given  the  FBI's  veiled  threat  that  counsel  may  be  acting  unethically  because  he  represents 
more  than  one  party,  the  conscientious  attorney  is  now  required  to  (1)  inform  his  clients  of  the  FBI's 
concerns:  (2)  to  meet  with  the  clients  again  to  discuss  their  desire  for  representation;  and  (3)  to  revisit  the 
choice  of  counsel  questions. 

The  canons,  codes  and  rules  of  ethics  in  virtually  every  American  jurisdiction  allow  multiple 
representation  in  both  civil  and  criminal  matters.  In  Florida,  where  the  private  counsel  practice,  the  state 
rule  permitting  it  is  based  on  the  ABA  Model  Rules  of  Professional  Conduct.  It  is  not  at  all  unusual  for 
one  attorney  to  represent  many  clients  in  the  same  investigation.  This  is  especially  true  if  they  arc  only 
witnesses  and  have  not  been  informed  that  they  are  targets.  Lawyers,  of  course,  must  be  alert  and  careful 
that  no  client's  interest  is  sacrificed  or  impaired  by  this  multiple  representation.  They  are  bound  by  that 
obligation.  If  they  violate  it.  they  can  be  sanctioned.  Federal  courts  of  appeals  repeatedly  have  refused 
to  curtail  simultaneous  representation  of  multiple  clients.  This  has  even  been  true  when  the  clients  were 
principal  targets  of  a  grand  jury  investigation,  had  pleaded  the  Fifth  Amendment  or  had  been  immunized. 
Moreover,  multiple  representation  also  has  been  upheld,  even  where  fees  for  the  attorney's  repreientation 
of  multiple  clients  were  being  paid  by  their  common  employer.  (Also  see  Tab  C.) 


BOSTON  PUBLIC  LIBRARY 

3^e       illlilillllflllilliliilllil 

3  9999  05983  833  2 

-8- 

FOINT  1f6:  These  are  the  only  pending  procedural  issues. 

If  it  is  suggested  that  the  lawyer  for  the  persons  to  be  interviewed  has  demanded  that  the  FBI 
supply  the  proposed  questions  in  advance,  that  is  not  tnie.  The  possibility  of  reviewing  those  questions 
was  raised  early  on,  in  terms  of  their  intelligibility  to  the  persons  being  interviewed,  but  the  matter  was 
dropped.  It  has  not  been  mentioned  again  by  counsel  for  the  witnesses,  nor  is  it  in  the  FBI  letter  to 
counsel  or  in  their  response  of  July  27  to  Deputy  Assistant  FBI  Director  William  Perry. 

CONCLUSION 

In  summary,  although  an  FBI  representative  this  summer  claimed  in  their  July  letter  to 
counsel  that  they  were  insisting  on  certain  procedures  "because  we  are  following  U.S.  investigative 
practice  .  . .',  that  claim  was  simply  inaccurate.  What  does  the  Congress  want  to  say  about  this  situation 
to  Haiti  and  the  world?  Does  Congress  really  want  to  tell  Haiti: 

"Do  what  we  do  in  our  own  country  for  our  own  citizens  -  except  when  the 
U.S.  provides  law  enforcement  investigators  to  assist  yot.  criminal  justice 
system.  Then  do  what  we  say,  but  not  what  we  do.  Haitians  should  accept  a 
second  class  system  of  justice  and  receive  less  protection  than  U.S.  citizens." 


That  is  not  an  appeabng  message. 


Burton  V.  Wides 
September  28.  1995 


We  represent  the  Government  of  Haiti  and  are  registered  under  the  Foreign  Agents 
Registration  Act  at  the  Department  of  Justice,  where  our  registration  is  on  file. 
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